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INTRODUCTION

The Kurds have long struggled to control their own destiny.
Through centuries of cyclical oppressiondasmutonomy, the Kurds of
northern Iraq finally united and seized an opportunity to secure a firm
legal status for theide factostate within a federal Iraqgi state in the
aftermath of the Irag War. In March 2009, | traveled to Erbil, the capital
of Iraqi Kurdistan, and consulted with the Kurdish regional parliatsent
constitutional drafting committee as they finalized their new
constitution: As a professor of comparative constitutional and
international law, this was a rewarding experience to say the lea

But as a student of history and geography, my time in Kurdistan
opened an entirely new window of understanding. Appreciating the
culture, customs and political reality of a geographic location deepens

1. The team assembled for the trip to Iraqi Kurdistan at the insitatif the
Kurdish regional government included Dr. Aitor Bravo Esteban, professor of
constitutional law at Universidad de Delidibao, and a Basque member of the
Spanish Parliament, and Dr. Raymond Bucko, S.J., Chair of the Anthropology
Department at Cighton University. This trip would not have been possible without the
coordination and sponsorship of Mr. Adnan Kochar, director of the Halabja Centre
London.
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onds appreciation for the natidsuilding, and castitutionwriting, tasks

at hand. And | certainly now take a more nuanced and informed view of
the constitutional dilemmas the Kurds face within the context of political
and security realities and against the burdensome backdrop of local
history.

The ful text of the draft Kurdish Constitution is attached to this
article as an appendix. Its appearance in volume 114 d?e¢he State
Law Reviews the first time it has been published in English in a western
academic journal. The Kurdish regional governtrgpproved the draft
constitution on June 24, 2009, but it has yet to be voted on in a
referendum and thereby enter into fofc€his was seen as a particularly
provocative move:

The proposed constitution enshrines Kurdish claims to territories and
the al and gas beneath thenBut these claims are disputed by both
the federal government in Baghdad and ethnic groups on the ground,
and were supposed to be resolved in talks begun quietly last month
[May, 2009] between the Iragi and Kurdish governmentsnsped

by theUnited Nationsand backed by the United Statdsstead, the
Kurdish parliament pushed ahead and passed the constitution, partly
as a message that it would resist gressure from the American and
Iragi governments to make concessions.

The Obana Administration dispatched Vice President Biden to
advise the Kurds to back down from their confrontational stance with
Baghdad® Biden was able to secure a promise by the Kurds not to put
the draft constitution to a referendum yeTensions remain bh as of
this writing, and political posturing will likely intensify as the date for
withdrawal of U.S. forces nears.

This article offers an analysis and critique of the document itself,
but also sets the stage for an understanding of where the Kurds have
come from and where they are headed within a federal Iragi state.
Special focus is dedicated to key sovereignty, rule of law and oil wealth
issues as well as comparative taiffs for other ethnically distinct
entities that enjoy greater or lesser degademitonomy within their own

2. Sam DagherKurds Defy Baghdad, Laying Claim to Land and, GilY. TIMES,
July 9, 2009, avaiable at http://www.nytimes.com/2009/07/10/world/middleeast/
10kurds.html?_r=2&ref=world.

3. Id. (fAmerican diplomatic and military officials have said the potential for a
confrontation with the Kurds has emerged as a threat as worrisome o faisrjaghe
remnants of the insurgendy.

4. Id.

5. Sam DagherNew Kurdish Leader Asserts AgendlaY. TiMes, July 28, 2009,
available at http://www.nytimes.com/2009/07/29/world/middleeaSkurds.html?scp=
1&sq=biden%20kurds&st=cse.
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federal structures. Because of the unique argument postulated to force a
reverse supremacy dynamic in the vertical federal interplay between the
Kurdish regional and Iraqi federal constitution concerning oil and gas
developmat, a separate section is dedicated to that discussion.

When undertaking an exercise of this sort, it is important to be
mindful of the reality of what is achievable given the society and what is
written in the constitutional document. The bridge betwbenwritten
word and what actually happens can sometimes bedlongeven
unattainable. Yet to the extent that the Kurdish regional constitution
reflects the aspirations of the Kurdish people, as opposed to a wholly
hortatory document like the Soviet cangion, which was beautifully
written, then the Kurds have made a start of it. And their openness to
input from many quadrants is encouraging.

l. THEKURDS. A STATELESSPEOPLE

Known by the ancient Sumerians as the Karda and by the
Babylonians as the Qdu, the Land of the Kurds stretches across the
northern part of what was known historically as Mesopotamia. Today,
the 74,000 square miles of mountainous and heavily forested terrain that
fiKurdistard covers encompasses southeastern Turkey, northwesdarn Ir
northern Irag and northeastern Sgrian area the size of France. The
Tigris and Euphrates rivers originate in the rugged mountains of
Kurdistan, their lifegiving waters cascading down to the lower plateaus
of the Fertile Crescefit.

From before the the of Xenophon (42355 B.C.), this land was in
the possession of the Kurds, who consider themselves indigenous to the
region. Kurds are an Aryan people and an ethnic group distinct from the
Turks, Persians and Arabs, although the majority of Kurds dhare
Islamic faith of those populations. The Kurdish language, customs,
traditions and internal tribal structures are also distinct. Numbering
roughly 30 million, the Kurds are the largest ethnic group in the world
without a state. Instead, they have rbeacorporated as minority
populations within the larger surrounding stdtes.

Virtual independence, coupled with statelessness, has been the fate
of the Kurds through history. Wedged between the larger powers of
Persians, Assyrians and Babylonians, thedsuvere constantly pressed
into service by the rulers of various empires up to and including that of

6. HENRY D. ASTARJIAN, THE STRUGGLE FORKIRKUK: THE RISE oF HusseIN, OiL,
AND THE DEATH OF TOLERANCE IN IRAQ 64,145(2007).
7. NADER ENTESSAR KURDISHETHNONATIONALISM 2-3(1992).
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the Greeks, which later gave way to their provincial incorporation into
the Roman Empir&.

From the demise of Byzantium to rule by Arabs under the Cafiph
Baghdad, the Kurds enjoyed a degree of autonomy which eventually
gave way to virtual independence in the second half of tReCEdtury
as Kurdistan was shared among the five largest Kurdish principalities:
the Shaddadid, Rawadid, Hasanwayhids, Anrsgazéhd the Marwanid.
However, one by one, these principalities were annexed by the Seljuk
Turks. Their greatest leader, Saladin, ruled during the Ayyubid period,
but they later came under the influence of the Mongols during the 13
Century, when Marcodo made his famous trek across Asia to visit the
court of Kublai Khan, meeting and writing about Kurdish customs along
his winding journey eastward.

Eventually, as their Mongol overlords receded back into Asia
proper, the Kurds began-ferming independat principalities, only to be
subsumed once again by foreign powers. The Ottoman Empire came to
control much of Kurdistan early in the U&€entury as Sultan Selim |
defeated the Persian Shah Ismail in 1514. As a security measure, the
Persians forcibly esettled hundreds of thousands of Kurds away from
their new borders with the expanding Ottomans and into the interior of
Persia. Removal of the Kurds from the Anatolia region was traumatic
and devastating. Isméil successor, Shah Tahmasp |, systeméatical
destroyed Kurdish villages and the countryside as his forces slowly
retreated eastward year by year from the advancing Ottothans.

In 1609, the Kurds rose up against their Persian masters, ruled by
Shah Abbas I. They rallied around a fortress calledddimby Lake
Urmia in what is now northwestern Iran. The Kurdish resistance, led by
Amir Khan, capitulated after a yelmg siege led by the Persian grand
vizier Hartem Beg, who eventually captured the fortress and massacred
the defenders. Shah Abbasriherdered the general massacre of Kurds
in the surrounding cities and resettled Turkish tribes into formerly
Kurdish areas®

The Kurds lived divided under Persian and Ottoman rule for
centuries thereafter. Following the Rugaakish War of 1828, Kurdish
uprisings over the next three decades were put down, Kurdish governors
were replaced with Turkish ones, and garrisons were strengthened within

8. Maria G&5hea,Tying Down the Territory: Conceptions and Misconceptions of
Early Kurdish Histoy, in THE KurRDs: NATIONALISM AND PouiTics 12325 (Faleh A.
Jabar and Hosham Dawod eds., 2006).

9. Id.

10. Id.
11 Id.
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Kurdish towns. Separatist activity continued at a low level up through
the First World War?

The collapse of th©ttoman Empire upon its defeat by the Allied
powers in the First World War offered the Kurds another chance at self

rule.

Kurdish representatives lobbied the victorious Allies for an

independent state to rise from the ashes of the rapidly disintegrating

empire.

Representatives of the crumbling Ottoman order signed the

Treaty of Sevres with the Allies in 1920, which formally dismembered
the old empire intdimandatory states under the supervision of Allied
powers, as well as independent states. Kurdistas assured of
independence at lakt.

The method of triggering the creation of a Kurdish homeland was
nuanced in the Treaty &évresas the section on Kurdistan reveals:

SECTION Ill. KURDISTAN.
ARTICLE 62.

A Commission sitting at Constantinople and pased of three
members appointed by the British, French and lItalian Governments
respectively shall draft within six months from the coming into force
of the present Treaty a scheme of local autonomy for the
predominantly Kurdish areas lying east of the lirages, south of the
southern boundary of Armenia as it may be hereafter determined, and
north of the frontier of Turkey with Syria and Mesopotamia, as
defined in Article 27, 1l (2) and (3).

If unanimity cannot be secured on any question, it will be redelbry

the members of the Commission to their respective Governments.
The scheme shall contain full safeguards for the protection of the
AssyroChaldeans and other racial or religious minorities within
these areas, and with this object a Commission compafsBdtish,
French, Italian, Persian and Kurdish representatives shall visit the
spot to examine and decide what rectifications, if any, should be
made in the Turkish frontier where, under the provisions of the
present Treaty, that frontier coincides witlat of Persia.

ARTICLE 63.

The Turkish Government hereby agrees to accept and execute the
decisions of both the Commissions mentioned in Article 62 within
three months from their communication to the said Government.

12. |d.

13. MicHAEL J. KELLY, GHOSTS OFHALABJA: SADDAM HUSSEIN & THE KURDISH
GENOCIDE14(2008).
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ARTICLE 64.

If within one year fromthe coming into force of the present Treaty

the Kurdish peoples within the areas defined in Article 62 shall
address themselves to the Council of the League of Nations in such a
manner as to show that a majority of the population of these areas
desires indpendence from Turkey, and if the Council then considers
that these peoples are capable of such independence and recommends
that it should be granted to them, Turkey hereby agrees to execute
such a recommendation, and to renounce all rights and titleroass

areas.

The detailed provisions for such renunciation will form the subject of
a separate agreement between the Principal Allied Powers and
Turkey.

If and when such renunciation takes place, no objection will be raised
by the Principal Allied Powerstthe voluntary adhesion to such an
independent Kurdish State of the Kurds inhabiting that part of
Kurdistan which has hitherto been included in the Mosul vil%ﬁ/et.

Although the United States was not a party to the peace settlement
with Turkey, as the U.Sand the Ottoman Empire had not been at war,
President Wilson was regarded by the other Allied Powers as a player not
to be ignored during discussions for a Middle East settlement.
Specifically, Wilson was accorded the task of demarcating the
boundaries ba new state for the Armenians, which was provided for in
Articles 8893 of the treaty. That Wilson took into account the Kurdish
population neighboring a new Armenian state, and the potential for
creation of a new Kurdish state, is revealed in his digkic note to the
Allies explaining his rationale for the Armenian frontiers:

The White House
Washington
November 22, 1920

Mr. President:By action of the Supreme Council taken on Aprif'26

of this year an invitation was tendered to me to arbitrateulestion

of the boundaries between Turkey and the new state of Armenia
[T]he scope of the arbitral competence assigned to me is clearly
limited to the determination of the frontiers of Tukey and Armenia in
the Vilayets of Erzerum, Trebisond, Vandamitlis. With full
consciousness of the responsibility placed upon me by your request, |
have approached this difficult task with eagerness to serve the best

14. Treaty of Sevres art. 624, Aug. D, 1920.
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interests of the Armenian people as well as the remaining inhabitants,
of whatever race or religus belief they may be, in this stricken
country, attempting to exercise also the strictest possible justice
toward the populations, whether Turkish, Kurdish, Greek or
Armenian, living in the adjacent areas.

The conflicting territorial desires of Arenians, Turks, Kurds and
Greeks along the boundaries assigned to my arbitral decision could
not always be harmonized. In such cases it was my belief that
consideration of a healthy economic life for the future state of
Armenia should be decisive. Whehmwever, the requirements of a
correct geographic boundary permitted, all mountain and valley
disticts along the border which were predominantly Kurdish or
Turkish have been left to Turkey rather than assigned to Armenia,
unless trade relations with defe market towns threw them
necessarily into the Armenian state. Wherever information upon
tribal relations and seasonal migrations was obtainable, the attempt
was made to respect the integrity of tribal groupings and nomad
pastoral movements.

From the Pesian border southwest of the town of Kotur the boundary
line of Armenia is determined by a rugged natural barrier of great
height, extending south of Lake Van and lying southwest of the
Armenian cities of Bitlis and Mush. This boundary line leaves as
part of the Turkish state the entire Sanjak of Hakkiari, or about one
half of the Vilayet of Van, and almost the entire Sanjak of Sairt. The
sound physiographic reason which seemed to justify this decision
was further strengthened by the ethnographic coredida that
Hakkiari and Sairt are predominantly Kurdish in population and
economic relations. It did not seem in the best interest of the
Armenian state to include in it the upper valley of the Great Zab
River, largely Kurdish and Nestorian Christianpapulation and an
essential element of the great Tigris river irrigation system of Turkish
Kurdistan and Mesopotamia. The control of these headwaters should
be kept, wherever possible, within the domain of the two interested
states, Turkey and Mesopotamid-or these reasons the Armenian
claim upon the upper valley of the Great Zab could not be satisfied.

The boundary upon the west from Bitlis and Mush northward to the
vicinity of Erzingan lies well within Bitlis and Erzerum vilayets. It
follows a naturalgeographic barrier, which furnishes Armenia with
perfect security and leaves to the Turkish state an area which is
strongly Kurdish. . .
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I have the honor to submit herewith the text of my decision.
"Woodr ow®™Wi | son

The Treaty of Sévres, however, wasjected by the Turkish
nationalist movement which was waging a military campaign against the
occupying Allied forces under the direction of Mustafa Kemal Pasha,
later to be known as Atatiudkthe founder of a new secular Turkey.
Atatirk was a battkhardered veteran of the Galipoli campaign that
repulsed repeated Allied attempts at landing on the narrow peninsula
This had earned him grudging British respect. Before Kurdistan could be
founded, Atatirk had parlayed vital support from the Soviet Union into a
successful consolidation of the countryside and a political assault on the
weakening Sultan that led to the military expulsion of Allied troops,
abolition of the monarchy, and establishment of the Republic of
Turkey!®

In 1923, the Turks of the fledglingdrublic under Atatlrk signed a
new treaty with the Allied powers, who were not prepared to redeploy
into Anatolia to fight another wérespecially since Atatlirk was by then
cutting deals with Lenin in Soviet Russia. By that time, a smaller
version of Armeia had been converted into a Soviet Republic. The
Treaty of Lausanne, recognizing the new political situation in the region,
revoked the promise of an independent Kurdistan and Armenia in
exchange for ceding Turkish claims to Cyprus, Irag and Syria and
ageeing to honor 40% of Ottoman debts.

15. Letter from President Woodrow Wilson to the Supreme Council of the Allied
Powers (Nov. 22, 1922)n 3 FOREIGN RELATIONS OF THE UNITED STATES 1920 790
(1936).

16. The historian Margaret McMillan notes:

The great line of sultans that had progdicSuleiman the Magnificent had
dwindled to Mehmed VI. His main achievement was to have survived the rule
of three brothers: one who was deposed when he went mad; his paranoid and
cruel successor, so fearful of enemies that he employed a eunuch toetake th
first puff of every cigarette; and the timid old man who ruled until 1918.
Mehmed VI was sane but it was difficult to gauge whether there were any ideas
in his bony head. He took over as sultan with deep misgivifigam at a
lossphe told a religias leader.fAPray for med
The power of the throne, which had once made the world tremble, had slipped
away. Orders from the government, reported the American representative,
floften receive but scant consideration in the provinces and public safety is ver
poor throughout Asia Minad. Although Constantinople was not officially
occupied at first, Allied soldiers and diplomdisere everywhe@ advising
and ordering and suggestiagAllied warships packed the harbor so tightly that
they looked like a solichass. il am ill,0 murmured the sultarfil cand look out
the window. | hate to see thamAtatirk had a very different thoughtAs
they have come, so they shall @o.

MARGARET MACMILLAN, PaRIS 1919 369 (2001).
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Consequently, the Kurds were victims of global, as opposed to
regional, politics. Abandonment of promises made by Western powers
in the Treaty of Sévres was, from the perspective of the Kurds, a painful
doublecross. It would not be the last time they were abandoned by the
West. The old Ottoman province of Mosul, rich with oil fields, was
attached to the new state of Iraq along with the provinces of Basra and
Baghdad. The Kurds who lived under Ottoman rule for sqg lwvere
thereby partitioned between Turkish and Arab rulers. Kurds in Iran
remained under the rule of the Persiéns.

The postWorld War | settlement remains the geographic fate of
greater Kurdistah® Each of the areas of Kurdistan have suffered
different degrees of repression from their foreign masters, perhaps
mostly at the hands of the Turks and Arabs. Iragi Kurdistan has over
time come to enjoy the greatest level of autonomy amongst the larger
Kurdish populations, but the journey to that level of aotay has been a
long and difficult one. The struggle within Iraq began shortly after the
war in 1918. It continues to the present Hay.

On December 1, 1918, during a meeting in Sulaimeniya with the
Britsh Commissioner for Mesopotamia, Kurdish leaders alwied
support for a united and independent Kurdistan under British protection.
Frustrated, Shaikh Mahmoud Barzanji, a Kurdish leader based in
Sulaimaniya, formed a Kurdish government and led two revolts against
British rule. It took authorities two yean® put down his uprisingsThe
first revolt began on May 22, 1919 with the arrest of British officials in
Sulaimaniya, and it quickly spread to Mosul and Erliliterward, the
British exiled Mahmoud to Indi&.

In July 1920, tribal leaders called agaior findependence of
Kurdistan within the British mandate. British objection to Kurdish-self
rule was driven by fear that granting it would encourage the Arab areas
of Baghdad and Basra to follow suit, thereby threatening British control

17. KELLY, supranote 13, at 17.
18 DEeNISENATALI, THE KURDS AND THESTATE (2005):
The transition from empire to state. distributed the Ottoman Kurdish
communities, territories, water resources, and petroleum deposits of the Fertile
Crescent into geographically contiguous, sovereign teegoriAfter the 1920
Treaty of Sévres suggested Kurdish statehood and the ratification of the
Lausanne Treaty in 1923, which rescinded the offer, the Ottoman Kurdish
regions were legally subsumed into different administrative and political
systems in IraqTurkey, and Syria. Kurdish communities no longer shared a
common political center but became linked to separate governments as
peripheral border regions.
Id. at 26. The distribution of Kurds today is 43% in Turkey, 31% in Iran, 18% in Iraq,
and 6% in Syr. Id. at n.1.
19. Davib McDowaALL, A MobeRNHISTORY OF THEKURDS87(1997).
20. Id.
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over all Mesopotami. In 1922, Britain restored Shaikh Mahmoud to
power, hoping that he would organize the Kurds to act as a buffer against
the Turks, who had territorial claims over Mosul. Mahmoud instead
declared a Kurdish Kingdom with himself as the king, though he late
agreed to limited autonomy within the new state of Iraq. In 1930,
following Irags admission into the League of Nations, Mahmoud
instigated a third uprising which was suppressed with British air and
ground forceg!

After a military coup in Iraq in 1958d by Abdul Karim Qasim, a
clan leader named Massoud Barzani saw an opening for the Kurds and
returned from exile to establish his own political party, the Kurdistan
Democratic Party, which was granted legal status in 1960. Soon
afterward, Qasim attempteto turnBaradostand Zebari tribes against
Barzani. In June 1961, Barzani led his first revolt against the Iraqi
government with the aim of securing Kurdish autonomy. Q@&sim
government was not able to subdue the insurrection. TésHst coup
agairst Qasim in February 1963 resulted from his inability to deal with
the Kurds forcefully. A ceasefire with the Kurds in 1964 caused a split
among Kurdish radicals and traditional forces led by BarZani.

Barzani agreed to the ceasefire and expelled theaiadirom the
party. Seizing the opportunity of a crack in Kurdish unity, the central
government in Baghdad moved against the Kurds militarily once again.
This campaign failed in 1966, when BarZaniorces defeated the Iraqi
Army near Rawanduz. Subseqtly, the government in Baghdad issued
a 12point peace program. The program was not implemented, however,
because of a bloodless coup by the military in 1968 which installed the
Bafathist general Ahmad HassarBakr. The new regime began a fresh
campdgn to end the Kurdish insurrection, however the campaign was
stalled in 1969 as an internal power struggle in Baghdad and tensions
with Iran began to mount. Relenting to Soviet pressure to come to terms
with Barzani, the aBakr government entered intotaoadened peace
plan providing for greater Kurdish autonomy within Irag. The plan also
granted Kurds representation in government bodies.

21. AARONS.KLIEEMAN, FOUNDATIONS OFBRITISH PoLicY IN THE ARAB WORLD: THE
Cairo CONFERENCE OF1921 168 (1970). By 1927, the Barzani clan had also become
vocal supporter of Kurdish rights in Iraq. In 1929, the Barzanis demanded the formation
of a Kurdish province in northern Irag. Emboldened by these demands, in 1931 Kurdish
representatives petitioned tHeeague of Nationgo set up an independent Kurdish
government. Under the pressure from the Iragqi government and the British, the most
influential leader of the clan, Mustafa Barzani was forced into exile in Iran in 1945. He
later rel@ated to the Soviet UniorKeLLy, supranote 13, at 17.

22. KELLY, supranote 13, at 18.

23 Id.


http://en.wikipedia.org/wiki/League_of_Nations

718 PENN STATE LAW REVIEW [Vol. 114:3

Simultaneously, the Iragi government embarked on an Arabization
program in the oil rich regions of Kirkuk and Khama of Iraqi
Kurdistan. Importing and resettling Sunni Arabs into the region became
a priority for the Sunadominated minority government in Baghdad. In
1974, the government began a new offensive against the Kurds, pushing
them closer to the border withan. Iraq negotiated with Iran to end
Iranian support for the Iragi Kurds in exchange for the settlement of
border territory in Iraés favor. The 1975 Algiers Accords memorialized
this agreement, and Tehran cut supplies to the Kurdish movement.
Suppot of the Kurds from the United States was also withdrawn.

Barzani, nevertheless, fled to Iran with many of his supporters.
Others surrendered en masse and the resistance to Bé&gbolaitiol was
guashed. The Iragi government steadily extended its ¢oowew the
northern region and advanced its Arabization program. In response to
the governmei@ repopulation policies, renewed clashes between
Kurdish guerillas and Iraqgi troops occurred in 1977. To punish the
Kurds, Saddafs government leveled 600 Kusd villages and forcibly
removed 200,000 Kurds to other parts of the country in what was the
beginning of a massive internal Kurdish diaspora.

Although the Iragi Kurds had been severely mistreated under
successive Arab regimes, this mistreatment wasingtbompared to
what they would experience under the iron fist of Saddam Hussein, who
engineered his control over the government and Baath party completely
by 1977 and eased-Bbkr from the presidency in 1979. Saddam
repeatedly played Kurdish factiond ohe another, with Iran serving as a
constant supporting actor, and irritant to Saddam, in the melodrama.
When significant numbers of Kurds sided with Iran during the 4880
Iranlraq War, Saddam was provided the perfect pretext to commit
genocide agaBt them, which he did during 1988.

The Kurds, in turn, took the opportunity to rise up against Saddam
after he was weakened in the wake of the 1991 Persian Gulf War. That

24. McDowaALL, supranote 19, at 32340.
Besides making it difficult for Kurds in Kirkuk to hold title to their property,
the governorate was rearranged tsee an Arab majority. Towns with a
heavy Kurdish majority, for example Kalar (30,000), Kifri (50,000), and
Chamchamal (50,000), Tuz Khurmatu (80,000) were removed from Kirkuk and
allocated to Slaymaniya, Diwaniya or the new province of Salah al Diner Oth
distasteful measures included financial rewards to Arabs who took Kurdish
wives, a deliberate encouragement of ethnic assimilation, the transfer of
Kurdish civil servants, soldiers and police out of Kurdistan, the removal of
Kurdish faculty from the newniversity in Sulaymaniya and the Arabizing of
some place names.

Id. at 340.
25. Id.
26. KELLY, supranote 13, at 2{B2.
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uprising, however, was shdived and the Kurdish ranks were crushed
by Saddaris military. This prompted western power to step in once
again, this time to protect the Kurds, and allow them to create a
functioning Kurdish society in the north of Iraq largely freed from
Baghdads control.

A. lraqgi Kurdistan

Iraqgi Kurdistan exists todaynia de factosense, but struggles to
exist in ade juresense. The area itself became essentially independent
of Saddarés regime after the 1991 uprising. Thanks to the -Br8ish-
French enforcedino fly zon® established in the wake of the first Gulf
War, Iradgs Kurds were able to go about their own business
unencumbered by Baghdad retention of nominal and geographic
sovereignty’.

In March of that year, in northern Iraq, ethnic Kurd separatists
launched a rebellion against the Baghdad regime of Satidasein.

The Iraqgi army responded with brutal suppression, compelling ethnic
Kurds to flee northward toward the mountains bordering Turkey,
creating a humanitarian emergendy. April 1991, the United States
launched Operation Provide Comfort, a militartervention justified

on humanitarian groundsThe United Nations (in Security Council
Resolution 688) quickly urged its members to contribute to the
humanitarian effort, and a coalition of states then helped the United
States to protect the Kurds, ddtsh refugee camps, provide
humanitarian aid, and assist with resettlememhe United States
also spearheaded a -fip zone over the Kurdish area of Iraq,
conducting missions from bases in Turkey to patrol and shoot down
any lIraqi aircraft operating ithat airspace.The intervention thus
provided not merely emergency humanitarian aid, but -tenm
military assistance that shifted the balance of power within Iraq,
effectively rewarding the Kurds with political autonomy that also
promoted their humanghts.28

Freed from Sadda@m repressive hand, the Kurds could move
forward politically and economicaldy providing their own social
services, healthcare and education. Tension between the two main
political parties, which played out in a feyear bloodbathundermined
much of this progress. Massoud BarZanDemocratic Party of
Kurdistan (KDP) and Jalal Talabémi Patriotic Union of Kurdistan

27. MicHAEL M. GUNTER, THE KURDS OFIRAQ 87-95 (1992);MICHAEL M. GUNTER,
THE KURDISHPREDICAMENT IN IRAQ: A POLITICAL ANALYSIS 67 (199).

28. Alan J. KupermanHumanitarian Interventionin HumMAN RIGHTS: PouiTics &
PracTICE 338 (Michael Goodhart ed., Oxford 2009).
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(PUK) essentially divided the country among themselves and went to
war. The standff that emerged has since evalvénto a tacit
understanding of shared power and engendered, if not cooperation, then
toleration and a stable and secure political and economic environment.

B. Stability from Political Equilibrium

Disunity among Kurds exists within the natistate elemest as
well. In Iragi Kurdistan, the fauline is political, not religious. Indeed,
the overwhelming majority of Kurds are nominally Sunni Muslim. The
two main political parties that fought so bitterly in the f@B0s
reached a mutual accommodation twidk their geographic control of
Iraqgi Kurdistan. As Figure 1 depicts, PUK headquarters is located in
Sulemaneyah and KDP headquarters is located in Erbil. The parties also
control security within their own zones and their respective external
borders. This is particularly beneficial to the KDP because the surcharge
they are able to collect on crelgerder trade between Turkey and Iraqi
Kurdistan is substantial.
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Figure 1: Internal Political Division of Iragi Kurdistan
(soure: CIA, 2003)

The history of this political divide is an important backdrop to the
constitutionmaking that is now taking place in the Kurdish National
Assembly. Despite a common goal of independent statehood, the 22
million Kurds living in Iraq, Iran,Syria and Turkey are hardly unified.
Several political factions exist that are not necessarily coterminous with
current international frontiefS. The political factions stem from groups
of clans and tribes that banded together over time in the fackvefsity
from foreign rulers. Because of this structure, there is inherent rigidity

29. Gareth Stansfieldrinding a Dangerous Equilibrium: Internal Politics in Iraqi
Kurdistard Parties, Tribes, Religion andtliiicity Reconsideredn THE KurDs 271
(Faleh A. Jabar & Hosham Dawod eds., 2003).
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among Kurdish political factiodsvery few people move between
parties. Since they are driven by family allegiance, the parties
crystallized long ago.

The Kurdish Democrat Party (KDP) was founded in 1945 from
the Komala nationalist movement, a grouping of urban uplaas Kurds
around Mahabad, Iran. Led by Mustafa Barzani, the KDP briefly
established a Kurdish Republic in 1946 in northern Iran alongside the
AzerbaijaniRepublic. The Western Allies viewed these new republics as
extensions of Soviet influence and supported the &hanilitary
campaign against them. When Soviet troops withdrew from Iran in May,
1946, the Shah was free to renew Kurdish suppredsion.

Barzan fled to the USSR, where he remained in exile for eleven
years. During this time, other KDP branches formed in Turkey, Iraq and
Syria, eventually absorbing elements of the original party. Most of the
leaders were drawn from the educated Kurdish cadnes exhibited
strong communist sympathies. Barzani came to head the Iragi KDP in
1964 and consolidated his base of support there. Over the next ten years,
Barzani garnered power among aristocratic loyalists, established the first
peshmerganilitary forces and engaged in brief struggles with Baghdad
alternating with deals for more or less poévetepending on the shifting
political sands that year. Independence, however, remained elusive.

Frustrated at the lack of progress on nationalist issues, Jalal
Talabani, one of the disgruntled members of Bar@amiolitburo, left
with his supporters in 1975 to form the Patriotic Union of Kurdistan
(PUK). The PUKs initial purpose was to resume the armed struggle
against Baghdad for Kurdish independence. Militargcegs brought
about thredourths of Iragi Kurdistan under PUK influence. But
progress against Baghdad ground to a standstill in thapuo the Iran
Iraq War.

During the 1980s, Iran and Iraq both sought to play the KDP and
PUK against one another widbme success. Saddam was effective in
creatingjahsh militiasd small armed Kurdish groups loyal to Baghdad,
that could be deployed in Kurdistan to undermine defenses, collect
intelligence, cajole conscripts to fight in the south against Iran, and
prepare lhe way for Iragi military incursions. However, by July 1987,
Tehran had convinced the PUK and KDP leadership to form a united
front against Saddam in exchange for Iranian supfort.

Saddam responded shortly thereafter with his Anfal offensive to
wipe out Kurdish resistance, consolidate Baghidadontrol over Iraqi

30. KELLY, supranote 13, at 48.
31 Id.
32, McDowaALL, supranote 19, at 3455.
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Kurdistan, and Arabize certain strategic regions of the north. The
destruction that reigned down on the Kurds in 1988 was horrific. Over
180,000 Kurds perished in gas attacks, conventionalamiliassaults,
roundup and detention in concentration camps, and exposure to weather
and starvation at the hands of Sad@aforces”

Upon Saddais defeat in the Persian Gulf War, both the PUK and
KDP moved to retake control of Iraqi Kurdistan, invitijghsh
militiamen back into the Kurdish ranks under a general amnesty. In the
wake of Saddafs renewed suppression following the 1991 uprisings,
the Kurds withdrew north of the 86 arallel, where U.S. and British air
contingents had established a-fiyo zone to protect the Kurds from
Saddarfs planes’

From 19941998, the KDP, under the leadership of Massoud
Barzani, and the PUK, under Jalal Talabani, fought a bloody war for
power over northern Irafj. The KDP controlled the northern portion of
Iragi Kurdistn, with its political base in Irbil, while the PUK controlled
the southern portion, based out of Sulaymaniyah. However, aftera U.S.
brokered deal in September 1998 that brought both parties together, the
factions began focusing on developing their reipe portions of the
Kurdish economy and opening crdssrder links with their Kurdish
cousins in Iran and Turkey.

After the 2003 invasion and occupation of Iraq, Kurds were able to
shift their regional government into a strong bargaining position velati
to the defeated Sunni Arab and newly liberated@SHirab elements.
Although the political logistics proved challenging, the ultimate bargain
put both PUK and KDP members into a Kurdish regional assembly under
an Alliance List (a form of unity governmg, appointed the KD&
leader, Massoud Barzani, head of the regional government, and sent the
PUK& leader, Jalal Talabani, to Baghdad as president of the national
government’

No significant opposition parties have formed to challenge the
status quo beteen the PUK and KDP. A small group known as the
Kurdish Islamic Union (KIU), led by Salahuddin Muhammad
Bahauddin, formed as Kurds were wrestling with the establishment of
the Kurdish regional government. But that pétyheadquarters was
torched in Deember 2005, and the KIU accused regional KDP officials
of orchestrating the attacks; KDP denied any involverifent.

33, KELLY, supranote 13, at 2{B2.

34. Id.

35. GUNTER, THE KURDISHPREDICAMENT, supranote27, at 67109.
36. McDowaALL, supranote 19, at 3685.

37. Id.

38 Id.
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The story of Kurdish political infighting in Iran is similar to that in
Irag. The KDRs struggles in Irag during the 1960s and 1970s were the
focus of Barzaris efforts. In a deal with Tehran for support to
destabilize northern Irag, Barzani commanded the remnants of the
Iranian KDP fiKDPIQ) to cease their struggle within Iran so that the Iraq
front could be developed. Most followed theseeosd but a splinter
group broke off and formed the KDP in Iran Revolutionary Committee
(KDPI/RC). This group was crushed by the Sisatorces in collusion
with Barzani®®

In Turkey, the Kurdish nationalist movement has a distinctly
militaristic bent. TheKurds have waged a guerrilla insurgency in
southeastern Turkey since the 1920s. By 1939, the Turkish government
had forced down a series of revolts and thousandprablem Kurdé
were shipped to western Turkey. Things were quiet until the 1960s when
Kurds in Turkey, emboldened by the Kurdish uprisings in Iran and Iraq,
took up arms once again. Cycles of repression followed as unstable
governments rose and fell during a period of coups in Ankara for the
following two decade§’

The Turkish governmed repression of Kurds living in Turkey was
based somewhat on an idealized notion of what it meant to be
fiTurkishod that only Turks lived in Turkey and the Kurds were in fact
Turks:

Thus thefinferiorityd of Kurds (as represented in their attachment to
reactiorary politics, their tribal customs, and their regional
backwardness) did not exclude thigerfectibilityd as Turks, if only
they would submit to the nationalizing process. But as their true
identity was Turkish anyway, the cultural genocide mooted by th
civilizing process was not one that necessitated their physical
destruction (contrary to what transpired in the Armenian massacre in
the years before the Repuldiicfounding). Kurds could become
Turks by becoming modern. .**

In 1980, the Kurdish Wosss Party (PKK) was formed by Abdulla
Ocalan, a young radical, who began to stir up nationalist sentiment. By
the mid1980s the PKK carried out military attacks with support from the
government in Syrid a government which sought to keep Turkey

39. KELLY, supranote 13, at 1A9. Subsequently, a new group formed, the
Revolutionary Order of Toilers (Komala), which organized the peasantry and women.
Since the 1988, Komala las offered itself as an alternative to the elitist KDPI and
continuous battles have been fought since then. Although both groups work for more
autonomy within Iran, these efforts fall short of a call for complete independence.

40. Id.

41. CHRISTOPHERHOUSTON, ISLAND, KURDS AND THE TURKISH NATION-STATE 104
(2001).
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destabilize. There are no other Kurdish factions within Turkey to
challenge the authority of the PKK; thus, their situation is unlike the
divided Kurdish political base in Iran and Ir&q.

Ocalan led the PK& insurgent operations until his capture in 1999.
He wasejected from his base in Syria the year before under intense
pressure, and the threat of invasion, by Turkey. He fled to Russia, which
refused to harbor him, then to Greece, which had supported his
movement within Turkey, but was not allowed to stay. nfFtbere he
flew to Italy and was held by ltalian authorities after Turkey formally
requested his extradition. However, Italian law forbade extradition of
individuals to countries that had the death penalty. Since Turkey still
used capital punishment ahat time, Ocalan was released and
disappearedl to much Turkish consternatiéh.

Eventually, Ocalan ended up in Africa, hidden by the Greek
government in its Kenyan embassy. This was not the best hiding place,
as U.S. intelligence agents were everywhereaiadii, investigating the
al-Qaeda bombing of their embassy. U.S. agents tipped off Mossad
(Israeli intelligence) to Ocald@m whereabouts and this information was
relayed to Turkey, Isra@ military ally in the Middle East. Turkish
agents then picked upcalan as he was being transported from the Greek
embassy to the Nairobi airport on February 15, 7999.

Over the years, tensions have flared between the PKK and Barzani
KDP faction, which controls the Turkdyag border. Barzani has
criticized the PKK 6r establishing military bases inside Ir&qird
territory to launch attacks into Turkey. On a policy basis, the PKK
rejected the KDP/PUK decision to seek regional-geifernment within
a federal Irag. The PKK believes any independent Kurdish staté&shou
be a homeland for all Kurds.

42. McDowALL, supranote 19, at 39454.

43. Michael J. Kelly,Case Studie$iRiped for the International Criminal Court:
Practical Applications for the Pinochet, Ocalan, and Libyan Bomber Tré&al&ISU J.

INTQ L & PrAC. 21, 30635 (1999).

44. KELLY, supranote 13, at 50. Ocalan is currently incarcerated as the only inmate
in a Turkish prison on the island of Imrali in the Sea of Mamara. The PKK quieted its
military struggle during the ensuing ysaunder pleas from Ocaldrinduced by the
Turkish government. Although Ocalan received the death penalty for his part in the
insurgency, he most likely will not be executed due to a moratorium on capital
punishment issued by the Turkish government, wisca candidate for membership in
the European Union, where execution is banribatkey Abolishes Death PengltgNN
World, Aug. 3, 2002available athttp://archives.cnn.com/2002/WORLD/meast/08/03/
turkey.death.pen/

45. Miron Varouhakis,Fiasco in Nairolx Greek Intelligence and the Capture of
PKK, 53 Stup. INTELLIGENCE: J. AM. INTELLIGENCE PrROFA, No. 1 (Mar. 2009available
at https://www.cia.gov/library/centdor-the-studyof-intelligence/csipublications/csi
studiegstudies/vol53nol/fiasem-nairobihtml.



726 PENN STATE LAW REVIEW [Vol. 114:3

Unity in purpose but disunity in methodology has stymied Kurdish
efforts to build a homeland since the post World War | settlement of the
1920s divided them as minorities in disparate states. Whether a
consolidated efforwithin Iraq can achieve a gravitational center for
Kurdish aspirations remains to be seen. Neither Turkey, Syria nor Iran
wish to see an independent Kurdish state emerge from the chaos in Iraqg.
Consequently, those states will likely seek to keep the iglungblitical
factions as disunited as possible for the foreseeable future.

Il.  KURDISHAUTONOMY UNDER THEIRAQI FEDERAL CONSTITUTION

With an independent Kurdish state off the table, the Kurds of Iraqi
Kurdistan settled for autonomy and regionalism wittan federal
structure. The Constitution of Iraq was negotiated in 2005 and adopted
by referendum on October 15 of that year. It was a vigorously negotiated
document characterized by notable tension between Kurds and Shia on
key points, with the United Std occasionally weighing in to break
impasse$®

Prior to the negotiation and adoption of the 2@P&rmanert Iraqi
constitution, an interim constitution was negotiated and adopted under
the auspices of the Coalition Provisional Authority (CPA) that gaakrn
Iraq in the aftermath of the U-fd invasion and occupation of the
country. Known as the Transitional Administrative Law (TAL), this
interim constitution formed the basis of the permanent constitution to
such an extent that there was very little rommmaneuver between the
two iterations’

The Kurdish factions were united during the TAL negotiatitins,
and consequently dealt from a position of strength. Thus, while his staff
was left to contend with the Arab factions, Ambassador L. Paul Bremer,
headof the CPA, went to Erbil to negotiate directly with the Kurds. This
parallel track opened a key avenue of power to the Kurds, of which they
wasted no time taking advantafje. Not only did the Kurds have
Ambassador Bremer on their home turf, but thosentified as

46. See generallAshley S. Deeks & Matthew D. Burtoiiraqés Constitution: A
Drafting History, 40 CornELL INTG L.J. 1 (2007).

47. ANDREW ARATO, CONSTITUTION MAKING UNDER OCCUPATION: THE POLITICS OF
IMPOSEDREVOLUTION IN IRAQ 63 (2009).

48. 1d.at135.

49. |d. at 13545. See alsalames Glanz and Walter Gibl&smerican Advisor to
Kurds Stands to Reap Oil Profitdl.Y. Tives, Nov. 12, 2009, at Alavailable at
http://www.nytimes.com/2009/11/12/world/middleeast/12galbraith.html fiin (  the
constitutionalnegotiations, he [Galbraith] helped the Kurds ram through provisions that
gave their regiod rather than the central Baghdad govern@esdle authority over
many of their internal affairs, including clauses that he maintains will give the Kurds
virtually complete control over all new oil finds on their territ@jy. Id.
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accompanying him had little expertise in constitutional or federalism
issues?

The Kurds, on the other hand, presented a united Bafzdabani
front backed by a team of Western constitutional law experts led by Peter
Galbraith and Brenden@eary™ Comparatively, it was no surprise that
Kurdish positions should have advanced over the split Sunni/Shia Arab
positions as the TAL came together. This-figared to a decisive
Kurdish advantage as the derivative Iraqi constitution was drafted:

[M.] Barzani... dominated the process of making the final
constitution. And it is truethe Kurds kept everything the TAL gave
them, made new gains with respect to a further weakening of the
jurisdiction of the federal government and the ultimate disiposof
Kirkuk as well, and even managed to gain a kind of mediating
position with respect to some issues such as the question of Islam and
the staté?

What emerged was a federation. Article 1 establishes Iraq as a
federal entity® Like the United Stateswhere each state has its own
state constitution that exists under the federal constitution, Kurdistan is
entitled to its own regional constitution. But The Kurdish regional
constitution must exist within the framework of the Iragi federal
constitutio® which the Kurds helped craft to their advantage. Several
specific articles of the Iragi constitution bear mention here. Article 13
functions as a supremacy clause:

Article 13:

First: This Constitution is the preeminent and supreme law in Iraq
and shall b binding in all parts of Iragq without exception.

Second: No law that contradicts this Constitution shall be enacted.
Any text in any regional constitutions or any other legal text that
contradicts this Constitution shall be considered vbid.

Thus, the povisions of the Kurdish constitution cannot directly
countermand those of the Iragi constitution. That said, to the extent that
the Iraqi constitution is silent on a matter, regional constitutions adopted
under it may control a given issue or area of attyn The federal

50. ARATO, supranote 47, at 142.

51 Id.at 313 n.30.

52. Id. at 232.

53. SeeConsT. oFIRAQart. 1 fiThe Republic of Iraq is a single federal, independent
and fully sovereign state in whit¢he system of government is republican, representative,
parliamentary, and democratic, and this Constitution is a guarantor of the unity of. Irag.

54. ConsT. oFlrRAQart. 13.
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government is, in fact, granted exclusive power in only nine discreet
areas:

Article 110:

The federal government shall have exclusive authorities in the
following matters:

First: Formulating foreign policy and diplomatic representgtion
negotiating, signing, and ratifying international treaties and
agreements; negotiating, signing, and ratifying debt policies and
formulating foreign sovereign economic and trade policy.

Second: Formulating and executing national security policy,
including establishing and managing armed forces to secure the
protection and guarantee the security of @edgprders and to defend
Irag.

Third: Formulating fiscal and customs policy; issuing currency;

regulating commercial policy across regional and goveraorat

boundaries in Iraq; drawing up the national budget of the State;
formulating monetary policy; and establishing and administering a
central bank.

Fourth: Regulating standards, weights, and measures.

Fifth: Regulating issues of citizenship, naturalizaticesidency, and
the right to apply for political asylum.

Sixth: Regulating the policies of broadcast frequencies and mail.
Seventh:Drawing up the general and investment budget bill.

Eighth: Planning policies relating to water sources from outsidg Ira
and guaranteeing the rate of water flow to Irag and its just
distribution inside Irag in accordance with international laws and
conventions.

Ninth: General population statistics and census.

Articles 112 through 114 establish other areas in which ttherdié
government and regional governments share power. These include oil
and gas development, antiquities, customs enforcement, water resources,
education, environmental policy, electric energy distribution and health
policy.® Analogous to the 0 Amendnent to the U.S. Constitution,
Article 115 of the Iraqgi constitution functions as a savings clause:

55. ConsT. oFIrAQart. 110.
56. SeeCoNnsT.oFIrRAQart. 11214.
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All powers not stipulated in the exclusive powers of the federal
government belong to the authorities of the regions and governorates
that are not organizeth a region. With regard to other powers
shared between the federal government and the regional government,
priority shall be given to the law of the regions and governorates not
organized in a region in case of dispﬂte

On the surface, these provisiaggpeared enticing enough to induce
buy-in to a unified federal state by the disparate Kurdish, Shia Arab and
Sunni Arab factions, which is what they were intended t&° dmstead
of integrating the ethneeligious factions within Iraq into a party
strucure’® the decision was made by the framers to divide political
power among the groups geographic8lly. Now that a region is
establishing itself legally within Iraq, these provisions come to life and
must be given meaning. How far can the Kurds go albegroad of
autonomy? Legally? Politically?

The lIragi constitution, and the constitutional court created to
interpret it, are not yet old enough to indicate whether flexibility or
rigidity will come to rule the day. Indeed, in vibrant democracies such
guestions are sometimes never resolved. Arguments over whether a
founding document is static or evolutionary in nature are still had on a
yearly basis in the United States Supreme Court between Justices Breyer
and Scali@d and the U.S. constitution is over®@§ears old* Even the
struggle concerning federal versus state control over legislative areas
continues? Thus, an initial take on constitutional interpretation is not
necessarily dispositive.

Whether the federal constitutional court in Iraq will enjthe
degree of judicial independence necessary to chart its own course is also

57. ConsT. oFlrRAQart. 115.

58. Paul R. Williams and Matthew T. SimpsdRethinking the Political Future: An
Alternative to the Ethn&ectarian Division of Irag24 Am. U. INT& L. Rev. 191, 230,
241 (2008).

59. John McGarry and BrendandCary, Iraqé Constitution b 2005: Liberal
Consaociation as Political Prescriptioi INT& J.ConsT. L. 670 (2007).

60. Nicole B. HerthetSpiro, CommentCan Ethnic Federalism PrevefiRecourse
To Rebellion® A Comparative Analysis of the Ethiopian and Iragi Constitutional
Structures, 21 EMORY INTA L. Rev. 321, 34144, 34950 (2007).

61 See, e.g.C-SPAN Constitutional ConversatioC-SPAN television broadcast
Apr. 21, 2005)available athttp://www.cspanvideo.org/program/1864Qa8 Audio tape:
U.S. Association of Constitutionalalw: Constitutional Relevance of Foreign Court
Decisions, held by American University, Washington College of Law (Jan. 13, 2005),
available athttp://www.freerepublic.com/focus/news/1352357/posts

62. See, e.g.Gonzales v. Raich, 545 U.S. 1, 29 (2005) ttensupremacy of federal
legislation over conflicting state legislation under the commerce clause on the question of
intrastate medicinal marijuana production and possession in California).
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an open questiof. On the role of Islam and the judiciary, the
experiences of the role of Islam in the constitutions of Egypt and Iran
and the courts that effectuate that roliéer divergent example¥.

Much controversy accompanied the adoption of Gaamew
constitutioff®> on questions of religious freeddthwomerss right$” and
human rights/minority right® On religion, which affects the other main
areas of concern, the Iragonstitution states in Article @lslam is the
official religion of the State and is a foundation source of legislation
and, moreoverfin]o law may be enacted that contradicts the established
provisions of Islam®® Thus, questions arise as to whethdarfs will
control or only be one source of legislation, serve as a break on
parliamentary legislation, undermine democratic principles and
individual rights, or unduly empower imams over elected politicns.

63. Matthew T. Simpsonlragi High Court Authority: A Stat@ractice Review of
the Source of High Court Authority and an Assessment of 2005 Iraq Constitution
HoBART & WiLLiav  SwitH Cs. PuB. AfFrs J, Nov. 2007, available at
http://ssrn.com/abstract=106110 1.

64. See generallyForrest Hansen, NoteThe Iraqgi Constitution Upholding
Principles of Democracy Whilé&truggling to Curtail the Dangers of an Islamic
Theocracy12 RoGerWiLLIAMS U. L. Rev. 256 (2006) (The role of Islam is central to the
Iranian constitution and the courts that interpret it, as opposed to théuw@mrsbdf Egypt
and their more secularly oriented courts).

65. See generallNoah Feldman and Roman Martin€nnstitutional Politics and
Text in the New Iraq: An Experiment in Islamic Democya®/ForbpHAM L. Rev. 883
(2006).

66. Nathan J. Brown, Commeary, The Final Draft of the Iragi Constitution:
Analysis and Commentar€ARNEGIE ENDOWMENT FORINTG PEACE (2005),available at
http://www.carnegieendowment.org/files/FinalDraftoflragiConstitution1.pdf; Nina Shea
and John F. CullinarConstitutional Conams: Religious Freedom Is At Risk in the New
Irag, NaT& Rev., Aug. 29, 2005,available at http://www.nationalreview.com/
comment/shea200508290941.asp.

67. See generallyHallie Ludsin, Relational Rights Masquerading as Individual
Rights 15 Duke J. GENDER L. & PoLér 195 (2008) Focusing on the danger that law
based on religion poses to women, specifically the fact that because the constitution
protects religion above all else, women will be unable to enforce any human rights
violations and discussing théngory that although everyone is guaranteed certain
individual rights under the constitution, women only have those rights if someone with
whom a woman has a close personal relationship with gives them permission based on
the fact that personal status isrided from religious law, which also means that the
human rights safeguards built into the constitution do not really protect rights.at all.)

68. See generallMohamed Y. MattarUnresolved Questions in the Bill of Rights of
the New Iragi Constitution: He Will The Clash BetwediHuman Rightd andilslamic
Lawd Be Reconciled in Future Legislative Enactments and Judicial Interpretati@ds?
ForDHAM INT& L.J. 601 (2006); Makau W. Mutualhe Iraq Paradox: Minority and
Group Rights in a Viable Constitutip®4 Burr. L. Rev. 927 (2006).

69. ConsT. oFIRAQart. 2A.

70. See generallyarry Cata BackerGod(s) Over Constitutions: International and
Religious Transnational Constitutionalism in the@tentury 27 Miss. C. L. Rev. 101
(2008) (offering examples ofviant outcomes in the Islamic world).
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Some argue that the government must make lawls twio value
systems in place one of religion and one of democracy, and that this is
possible because the reference to Islam in the Iraqi constitution is
specifically to Islamic law as opposed to Islam itelfOthers fear that
the seeds of theocratic euby the Shia majority have been sewn. It is
widely known that the Shidominated Maliki government is beholden to
one of the Shia clerics in IrAgMuqtada aiSadr’> The senior Iraqgi Shia
Imam, Ali alSistani/® keeps the militant strains of Sadr and his
followers in check by dent of age and hofor.After the Maliki
government was installed, Sadr was recalled to Tehran for further
training when his armed militias laid down their arms to support the
federal government. Again, once U.S. forces withdraw) akts are off

71 Seelntisar A. RabbfiWe the Jurist: Islamic Constitutionalism in Iragql0 U.
Pa.J.ConsTL. 527, 53638 (2008).
[T]he two clauses ofiilslamd. . . in Article 2 incorporate Islamic law rather
than Islam itself. The constitutional text indicates that this is the case in two
waysd through one negative implication and one positive dfiest, flslamdis
too vague a notion to serve as a source of legislation because the term connotes
a vast religious tradition with considerable amount of internal diversif\s a
religion, Islam refers to a belief system that in its simplest form entails three
core tenetd belief in God, belief in the Prophet, and belief in the day of
resurrectiod and encourages the establishmeina gust order. The religion
can therefore provide little legislative guidance, unless the Constitution
contemplates legislative regulations on beli#f.does not. The Constitution
provides for freedom of religion and belief in both intand intrareligious
terms. Perhaps foreshadowing the sectarian strife that now threatens the very
viability of the Iragi state, the Constitution prohibits discrimination on the basis
of religion or belief with respect to the many factions into which Iragis may
divide: religious, sectarian, or with regard to legal schaohdhhab, belief, or
opinion. It further prohibits groups and evéendencieshat advocate accusing
Muslims of infidelity to the faith.The negative implication is that Islamic law,
rather than Islan, is what the Constitution invokes as a basis for legislation.
Second, and more pointedly, is the positive implication of thecooitradiction
clause in its use of two terms that connote l&v:h a wolhbdifiaAUmo
T h a w(simgulart h | Is idiscusse in classical works, but does not play a
rule of central importance in articulations of legal thedwith its appearance
in modern documents of law and state, contemporary jurists have revisited the
term, attempting to link it to the classical traditiofror example, the head
muftd of Egypt, AIgJumuda, explains that h a wéaté agrteedipon Islamic
legal rules that apply to all Muslims, regardless of time or plaggkUm
typically refers to legal rules in both classical and modern usage. Together,
these two terms affirmativelyindicate that the Iraqi Constitution has
incorporated Islamic lafv rather than the religion of Islam.
Id.
72. ARATO, supranote 47, at 24@7.
73. 1d. at 59.
74. Ayatollah Reaches Peace Deal withSddr CNN World, Aug. 27, 2004,
available athttp://editian.cnn.com/2004/WORLD/meast/08/26/irag.main/index.html.
75. Babak Rahimi,The Rise of Ayatollah Mogtada-8kdr; ForeiGN PoLicy, July
27, 2009, available at http://www.foreignpolicy.com/articles/2009/07/27/the_rise_of _
ayatollah_mugtada_al_sadr?page=full.
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as to what shape the regime in Baghdad will ultimately take and what
influences will be brought to bear.

As for the Kurds, they received a bit of an insurance policy by way
of Article 141 in the Iraqgi constitution, which protects the laws of
Kurdistan and carries forward existing laws in the Kurdistan region,
thereby protecting most p2005 Kurdish legislation from being
steamrolled by the federal constitution:

Legislation enacted in the region of Kurdistan since 1992 shall
remain in forceand decisions issued by the government of the region
of Kurdistan, including court decisions and contracts, shall be
considered valid unless they are amended or annulled pursuant to the
laws of the region of Kurdistan by the competent entity in the region,
provided that they do not contradict with the Constitu%%n.

lll.  THE KURDISH REGIONAL CONSTITUTION

The Kurdish regional government in Erbil and the Iragi central
government in Baghdad are discovering firsthand the structural tensions
built into a federasystem. Such tensions, and the accompanying debates
over balance of power, are new to the Middle &agshere monarchy
and dictatorship are the historical norm. How this relationship will play
out, or even survive, remains to be seen.

Indeed, the recentefiding between the president of the Kurdish
regional government, Massoud Barzani, and the prime minister of Iraq,
Nouri akMaliki, forebodes a potentially rocky turn of events once U.S.
forces withdraw from Iraq in 2010. That Prime Minister Maliki is
frustrated over his lack of physical control of Ié&dporders in the north
is an understatement.

When my team flew into Erbil from Vienna, we were processed by
Kurdish customs officials, received by the Interior Mini&er
representatives, and never encotgdean Iraqgi federal official. Indeed,
the only Iragi federal troops that we came across were at the annual
genocide memorial service in Halabja. That was also the only place we
met U.S. troops. The border areas with Iran that we passed were staffed
with Kurdish PUKpeshmerggust as the Turkish border is staffed with
KDP troops.

As Maliki has attempted to assert federal authority, Barzani has
bristled and denied Maliki that powferfor both political and economic
reasons. With Arab Iraq still occupied biS. forces, the lid has not

76. CoNsT. OFIRAQart. 141.

77. SeeNed Parker,Kurdish Leader Talks of Authoritarian Drift in Irad_.A.
TiMES, Jan. 11, 2009, at Adyailable athttp://articles.latimes.com/2009/jan/11/world/fg
iragrbarzanill.
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blown completely off this dispute. But Barzani is preparing. Before we
arrived, the Kurdish regional government received a shipment of three C
130 cargo plane loads of small arms and ammunition from Bulgaria
without securingpermission from Irad central government. Erbil is
readying itself for anything Baghdad might try once the U.S. pulls out of
Iragd including a military assaulff.

So with that general political background, how will a new Kurdish
regional constitution ldgmize the government in Erbil while
simultaneously holding back the natural accretion of power to Baghdad
in a unified country? Some would say ftisad false question. They
argue that the real agenda of the Kurds is independence, and anyone who
reads he Kurdish constitution with a clear eye, would see that it is
intended to eventually achieve that &fm.President Barzani has not
gone out of his way to quash that notfon.

The constitution has gone through various iterations but has
basically hewed tohie underlying text attached in the appendix to this

paper.
A. Broad Outlines & Critiques

Like most new constitutions of the late"2énd early 2% Centuries,
the Kurdish constitution begins with a considerable preamble designed to
set the provisions thdollow into an historical contexX¥, several articles
of preliminary understandings and assertions, a section on governance, a
laundry list of individual rights (including various bodies to carry those
rights into effect), a financial section, and finabyisions. The format

78. Ernesto Londio, Kurds in N. Iraq Redee Arms from BulgariaWasH. PosT,
Nov. 23, 2008, at Alavailable at http://www.washingtonpost.com/wgyn/content/
article/200 8/11/22/AR2008112202297.html.

79. SeePhil Sands and Nizar LatiTialk of War as Kurdish Tension Increasése
NATIONAL, Aug. 1, 2009, available at http://www.thenational.ae/apps/pbcs.dil/
article?AlD=/20090802/FOREIGN/708019857.

80. Parker,supranote 77; Paul Christopher Webénaq is a Hard Place GLOBE &
MaIL, Feb. 27, 2009, at 38. An unofficial poll conducted in 2005 deterd that 98.5%
of Iragi Kurds would prefer an independent staRoBERT OLSON, THE GOAT AND THE
BUTCHER: NATIONALISM AND STATE FORMATION IN KURDISTAN-IRAQ SINCE THE IRAQI
WaR 219220 (2005).

81 Parker,supra note 77 {i{Barzani] warned that if the [Irdlqprime minister
continued to try to make changes to tmstitutionand alter the spirit of po$tussein
Irag, theKurds might consider declarinjidependencedThatts the bridge we will have
to cross when we come [to]dfhe said@ven in the preané of the constitution, it says
very clearly [that] adherence to this constitution is a precondition to preserving the unity
of Irag6 )0

82. The Preamble is the functional equivalent of AmesceDeclaration of
Independence in that it amounts to a cataogf complaints and justifications,
beginning,fiWe, the people of Iragi Kurdistan have been oppressed for decade®
SeeCONSTITUTION OFIRAQ Pmbl.
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has become quite standard for modern constitutions. Aside from the
documenis structure, many points emerge that are worthy of note in
addition to the unresolved issues concerning the city of Kirkuk and
control of the regio® oil, dscussed separately in sections B and C
below.

Security, for instance, is a very tangible and real concern for the
Kurds. The current political stasis between the two dominant parties is
replicated in the security situation, which may, in fact, undertied
political stasis. Our team noted during our visit that the KDP and PUK
each control their owmpeshmergasoldiers, checkpoint guards, border
guards and intelligence agents. Consequently, there are not one, but two
defense ministers and two interior msiters within the regional
governmerdd one from each parfy.

The new constitution changes this arrangement by consolidating
control of all these units in single ministries for each portfolio and
placing ultimate authority for them in the regional presidérthe fact
that the Kurdish region has a standing military consolidated under the
president certainly plays into the argument that Iraqi Kurdistan is
ultimately angling for independence. Political swfits within
federations are not typically armed. okéover, under Article 104(13),
the president has the power to deploy the Kurdish military beyond the
Kurdistan region with the approval of parliam&htThe constitution is
ambiguously silent on whether that deployment power extends only to
other areas whin Iraq or whether the president can send his forces
abroad.

The placement of territorial concerns at the beginning of the
constitution belies the understandable obsession the Kurds have with this
guestion. Article 1 acknowledges the existence of thelikian region
fiwithino the federal Iraqi stat®. Article 2 demarks the borders of that
region (specifically including Kirkuk) and invokes Article 140 in the
Iraqi federal constitution to return areas formerly considered to lie within
Kurdistan®” And Article 3 prohibits creation of a new region within the
Kurdish regio® so nothing can be carved away from the Kifds.

A patrticularly strong sovereignty clause was written into Article 4
that poses a clear challenge to any unbalanced federal relationship

83. Philip ShishkinKur di sh Rivalries Play Out on
Soon to Ease, Poisito Underlying Lack of Unity in Iraq RegiowaLL Srt. J., Nov. 24,
2007, at A4

84. ConsT. oFKURDISTAN art. 13, 99, 104, 113.

85. ConsT. oF KURDISTAN art. 104(13).

86. ConsT. oFKURDISTAN art. 1.

87. ConsT. oFKURDISTAN art. 2.

88. ConsT. oFKURDISTAN art. 3.

Cell phones
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Baghad might attempt to impose. Aside from the subject areas listed in
Article 110 of the Iraqi federal constitution that grant primary authority
to the federal governmenfithe constitution and laws of the Kurdistan
Region are more sovereign and supreme thase passed by the Iraqi
government. .. % This assertion is buttressed by a choice of law
provision that requires Kurdish courts to follow Kurdish law in the event
of a conflict with other law&? This emphasis amounts to a reverse
supremacy clausand is a key component in the Kurdish gambit to assert
control over much of the oil and gas in Kurdistan.

Moreover, the Kurdish region arrogates to itself the power to enter
into agreements with foreign entities on nanticle 110 subjects, and
maintains tle power to sign deals with foreign entities on Article 110
subjects if the federal government conséhtdhis, likewise, becomes
important in the context of concluding oil exploration and development
contracts.

These strong sovereignty clauses are pdatitumuscular in light
of the optout provision contained in Article 8. Here, the right of the
Kurdish people to selfletermination is invokedand not the
autonomous kind, rather the full Wilsonian ideal. Thus, the Kurdish
region freely associates withe other regions in the Iraqi federation, but
reserves the right to leave the federation if the central government either
departs from the federal model or abandons the constitutional principles
of democracy and human rights, or if the central governrfalst to
effectuate Article 140 in the federal constitutidn.

Interestingly, the Kurdish constitution places much less emphasis on
Islamic identity when juxtaposed against the Iraqi constitution. Whereas
the Iraqi federal constitution places Islam in glgi 2 as the official
religion of Iraq andia foundation source of legislatiaf Islam is not
even addressed in the Kurdish constitution until Article 7, which
recognizesfithe Muslim identity of the majority of the people of
Kurdistand® Article 7 is al® not as heavpanded about Islam as a
source of law; saying instead thdthe principles of Islamic Shds is
[sic.] one of the sources of legislatiof.

Indeed, the chair of the constitutional drafting committee, Furset
Ahmad Abdulla® and his chief comsel, Tarik Jambaz, repeatedly re

89. ConsT. oF KuRDISTAN art. 4(1).

90. ConsT. oF KURDISTAN art. 4(2).

91. ConsT. oF KURDISTAN art. 9.

92. CoNsT. oF KURDISTAN art. 8.

93. ConsT. OFIRAQ art. 2.

94. ConsT. oFKURDISTAN art. 7.

95. Id.

96. Chairman Abdullé biography, http://www.kurdstanparliament.org/default.
aspx?pageParliamentmembers&idm=231st visited on Dec. 23, 2009).
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iterated to my team during our consultations that Shavas meant to be
only one of many sources of law even though no other ones were
identified in Article 7 out of deference to the religion. Moreover,
Chairman Abdullaasserted that Shéai would not be used in Kurdistan
as a bludgeon to keep women down as it has been in Arab societies.

He specifically pointed to various provisions of the constitution that
guaranteed womés rights such as equality with men, prohibitioh
gender discrimination, guaranteed civil and political rights covered by
the constitution and international treaties to which Iraq is a party, the
removal offiall obstacles which hinder their equality in cultural, social,
economic and political lives.. %6 and the commitment to provide
shelters for the protection of woménvho have lost family security
because of social reasod8. Additionally, a minimum of 25% of the
seats in the regional parliament, local councils and municipalities are
reserved fowomen® This goes a bit farther than the Iraqi constitution,
which provides that théelections law shakim to achieve a percentage
of representation for women of not less than-quarter of the members
of the Council of Representati@¥d the lower camber of the Iraqi
parliament.

These statements were reassuring, but had to be taken with a grain
of salt given the conservative nature of even a nomitsliymic and
tradition-bound triballybased society. As recently as the last decade,
female genitaimutilation (FGM) was widely practiced in the Kurdish
region and rightly condemned by the international commdffitaut we
were assured by the chair as well as by political officers from the KDP
and PUK that this practice had stopped and those who pdrsiste
undertaking it would be prosecuted.

Although we pushed for inclusion of language in the constitution on
this issue as a key backstogxplaining that legislation can be changed
more easily than constitutional provisions, we were told that all segments
of Kurdish society had to buy in to the document in order for it to be as
widely embraced as possible and get the government off to a strong start;
thus belying some resistance by unknown elements. We were fully
aware throughout our experience that weentlking to people with
their own agendas, and this problem is endemic to any exercise of this
sort.

97. CoNsT. oFKURDISTAN art. 21.
98. CoNsT. oOF KURDISTAN art. 49(4).
99. ConsT. oF KURDISTAN art. 23(2).
100. ConsT. ofFIrRAQ art. 49(4) (emphasis added).
101 Amit Paley, For Kurdish Girls, a Painful Ancient Ritual; The Widespread
Practice of Female Circumcision in Iré&g North Highlights The Plight of Women in a
Region Often Seen as More Socially ProgresshmesH. PosT, Dec. 29, 2008, at A9.
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Yet the Kurds have made significant strides in the consultation of
minorities within Kurdistan in the drafting of this constitution and in
lodging signiftant protections for them in the document. Kurdish
political leaders represented passionately to us and to other western
academics consulting with them on this process that minority protections
would move forward stridently and they will be an exampletiier rest
of the Middle East®

Article 183 equality clause lays the groundwork for this. It protects
all citizens from discrimination based érace, gender, color, language,
social background, religion, sect, economical and social condition, or
political and intellectual affiliation&'® Given the conservative nature of
the society, sexual orientation is naturally missing as a protected class.
Nevertheless, the classes protected are in fact more expansive than one
finds in other Middle Eastern constitits. The key ethnic minorities in
Kurdistan are Arabs and Turkon@mvhich are covered by the general
equality provisions as well as language rigfits.

The key religious minorities are Christians and Ezidis. The
Christian community is an amalgam of ChaldeaAssyrian and
Armenian’® while the Ezidi community (possibly numbering up to
300,000) adheres to an old religion blending elements of Islam, Judaism,
Christianity and Zoroastrianistf® Their religious freedom rights are
specially protected in Articles (the same article that identifies Islamic
law as one source of legislation), 65 (protection for places of worship)
and 124 (internal judicial control over their own internal spiritual and
family matters)"*’

Although not included in the draft constitution nexed to this
paper, Chairman Abdulia committee said that a new article was to be
inserted guaranteeing the minority representation arrangement in the
regional parliament that is already in play. Under this system, five seats
are set aside for Christiasn(Chaldeans and Assyrians), one for
Armenians, and five for Turkomen. Ezidis are included in the 100 seats
assigned for ethnic Kurds. Minority rights are also respected in the

102 SeeBrendan @.eary, The Kurds: A Ghostly and Embarrassing Nati@ook
Review,GLOBE & MAIL, May 17, 2008, at D3.

103 ConsT. oF KURDISTAN art. 18.

104. ConsT. oF KURDISTAN art. 14.

105 Abeer Mohammed and Neil Aruikurdish Sanctuary for Christian Refugees
Press Release Kurdish Regional Government, Nov. 27, 2008yailable at
http://www.krg.org/art icles/detail.asp?Ingnr=12&smap=02010200&rnr=73&anr=32664.

106. Michiel LeezenbergPolitical Islam Among the Kurgdsn THE KurDs 205206
(Faleh A. Jabar and Hosham Dawod, &€6).

107. CoNsT. oFKURDISTAN arts. 7, 65, 124.
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criminal law provisions, which reflect provisions that are standard in
most nodern constitutions and do not bear mention Hére.

The civil liberties section, however, is noteworthy. The simple
assertion in Article 59 thatEveryone has freedom of speech and self
expressioa is left surprisingly unqualified?® especially in light ofthe
gualification in the following article on freedom of the press, assembly
and strikesfias regulated by la@''® Despite this potential disconnect,
the spirit of Article 59 appears to control life in Kurdistan, as far as we
could tell in our travels. Myeam conducted at least six magazine and
newspaper interviews, three television interviews and one radio
interviewd all with our own translator (not one imposed by the
government).

Moreover, all topics were open for vigorous debate, including the
constituton, human rights, womés rights, the role of Islam in a
progressive society, national elections in neighboring Iran, the influence
of Iran in Iraq and Kurdistan, corrupt business practices by the Kurdish
political parties, and even the legitimacy of tlegional government.
Indeed, the television production by KNN/ (Kurdish National News)
was in the format of a crossfire del@tencouraging and provoking
argument-*!

We were all in agreement that nowhere else in that part of the
world, except Israel, wodl we be invited to engage in such free
wheeling discussions challenging the government. Thus, Kurdish society
seems farther ahead in this regard than its neighbors. We certainly
would not have engaged in that level of free speech in Damascus,
Riyadh, Tehan or even Baghdad. Yet all the discussions were among
men, not women, and all the men were Kurdish, not Arab, or some other
ethnicity.

Moreover, it was our distinct impression that, as a stark
counterpoint to this whiff of freedom, the Kurdish regiogal’ernment
maintains strict control over groups of citizens forming into civil society
units.  Although Article 64 commits to enhance the role of-non
governmental organizations (N@&), they are regulated by &, may

108 ConsT. oF KURDISTAN arts. 2442.

109 ConsT. oF KURDISTAN art. 59.

110, ConsT. oF KURDISTAN art. 60.

111 As a counterpoint to this experience in 2088eFreedom of the Press 2008
Freedom House Draft @atry Reports, at 101 (April 29, 2008)Extrajudicial means of
harassment and intimidation of independent journalists also increased in the Kurdistan
region over the last couple of years, with several editors of independent publications such
as theHawlati being jailed and resigning from their posts over threats of imprisonment
for publishing articles critical of the KRG.

112 ConsT. oF KURDISTAN art. 64.
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not be affiliated with foreign polital organizations;’ and must adhere

to the human rights and principles contained in the constitlifforn
practice, this means that N@&must register with the governmeént
which apparently only grants recognition sparingly. An international
observer hasated thatfindependent civil society organizations are few
and far between. Most organizations remain under the yoke of the two
major political parties; they are often run by senior party members and
serve as extensions of the political paréies.

This asertion was borne out during a rather uncomfortable lunch
with a leader of the KD® parliamentary caucus, Aram Rasoul Mamand,
and two Kurdish activists who were trying to start an affiliate of
Chatham House in Erbil, but could not get recognition from the
government despite multiple attempts. This particular group is a British
based international NGO that promotes free speech and free exchange of
democratic ideals.

That groujis experience would appear to violate Article 71, which
provides that the freed@narticulated in the constitution cannot be
restricted by law iffithose restrictions and limitations do not affect the
essence of the right or freedom to an extent that a society built on the
just, free and democratic principles accepts thEf.Consequety, if
the operation of the NGO registration provisions in Kurdistan
undermines the spirit of the freedoms protected in the constitution, then
legislative adjustments are in order once this constitution is promulgated.

As for the structure of the regiongdvernment, legislative power is
lodged in the parliament, formally known as the Kurdish National
Assembly, executive power is divided between a regional president and
prime minister, and judicial power is centered on a judicial assembly
composed of judgedrawn from the various courtS. Separation of
powers language is flirted with throughout Chapter 3, but it is difficult to
go too far down this road in a parliamentary syst&m.

The threshold for introducing legislation in parliament isdoten

or more menbers**® who may also question the prime minister and his

113 ConsT. oF KURDISTAN art. 67(4).

114 ConsT. oF KURDISTAN art. 67.

115 Kamal Said QadirJragi Kurdistarts Downward Spiral 14 MippLE E. Q. 19,
(Summer 2007)available athttp://www.meforum.org/1703/iradiurdistansdownward
spiral.

116, ConsT. oF KURDISTAN art. 71.

117. ConsT. oF KURDISTAN ch. 3.

118 SeeTHE BLACKWELL ENCYCLOPEDIA OF PoOLITICAL INSTITUTIONS 408 (Vernon
Bogdanor ed., 1987fi(nlike Presidential government, which is based on the separation
of powers principle, the parliamentary system involves the fusion of the executive and
legislative powers).

119 ConsT. oF KuRDISTAN art. 89. Although at mentioned in the constitution, the
members of parliament with whom we spoke indicated that every KRG law (whether
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cabined over which parliament retains the power to remove through a
vote of no confidence by twihirds of the memberg? Parliament also
has the power to remove the president or vice president joyitpaote

if the Constitutional Court has accused either of a violation of their oath,
a violation of the constitution, or high treaséh. Another potentially
powerful tool is the parliamentary investigative committée.

The executive is strong, yet died between a president and prime
ministe® who leads the majority coalition in parliaméfit.It is unclear
whether this divided executive will shade more in practice toward the
French or Russian model. Under the French moftshhabitatiord
between presights and prime ministers of different parties is common,
but both have clearly defined powers and do not as a matter of course
intrude on one anoth@r area of authority. If Barham Salih of the PUK
becomes Prime Minister in 2009, then ahaditation withPresident
Barzani of the KDP is possible. But, as the president is limited to two
four-year terms, Massoud Barzani, the current president and powerful
leader of the KDP, magventuallylead the executive branch toward the
Russian model if a junior KDP fdial is Prime Minister but then
becomes president. Russian president Vladimir Putin, facing a similar
term limit, became the prime minister under a weak figurehead president
so that he could continue to wield pow&r.

Although the president exercisesajection power that is not quite
as strong as a veto power, he does have the power to dissolve parliament,
propose legislation, depose ministers, convene and lead the Midisters
Council, and issue executive decrees that have legal equivalency with
parliamentary laws® His powers to declare emergencies, dispatch the
military, grant amnesty, and commute death sentéficese not
especially distinct from those granted executives in other constitutions.

The prime minister and his council of ministers run thg tb day
affairs of the region, per the normal functioning of such offices.
Interestingly, there is provision in Article 111 for a fair representation of

promulgated by parliament or a decree by the president was unclear) museéfaessce
an article of the constitution.

120. ConsT. oF KURDISTAN art. 90.

121 ConsT. oF KURDISTAN art. 93(4).

122 ConsT. oF KurpisTAN art. 93(13). If the parliamentary investigative committee
is empowered by subsequent law supporting this constitutional provision to conduct
independent hearings, subpoena witngsard issue contempt citations along the lines of
House or Senate committees in the U.S. Congress, then a substantial check on executive
power can potentially emerge.

123 ConsT. oF KurDISTAN ch. 3, part 2.

124, C.J. ChiversProtégé in Russia is Sworn,IN.Y. TiMes, May 7, 2008, at A6,
available athttp://www.nytimes.com/2008/05/07/world/europe/07moscow.html?_r=1.

125 ConsT. oF KURDISTAN art. 104.

126 Id.
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minorities in the council of ministers. There is some sensitivity to the
question of diversity witim the government already. The cabinet of
Prime Minister Nechirvan Barzani (the presidsntnephew and
influential member of the KDP) includes a Christian finance minister, for
instance’?’

But the most completely articulated section of the constitution
deding with the prime minister concerns his sway over the oil and gas
sector of the Kurdish economy. Article 113 empowers the prime
minister to draw up the oil and gas policy for the region and, after
parliamentary approval, implement'i. The provisions all for the
prime minister to jointly administer oil and gas fields with the federal
government that were in production prior to August 15, 2005 at a rate of
five thousand barrels per d&. Taken in tandem with the regi@noil
and gas law, discussed bwloand control of the regide budget, the
prime minister is essentially the chief architect of the regieconomy.

There are currently fortfwo ministers in the prime minisi&r
cabinet™®® This was widely regarded as excessive by the politicians,
parliamentarians, and the members of the general population with whom
we interacted during our visit to Kurdistan. However, the patronage and
nepotism strands in Kurdish society run deep and long. These impulses
have ensured party loyalty in difficult timesxdh consequently, are
viewed as valid survival techniques. It will be hard to dislodge them
completely**!

Corruption has long influenced the judiciary in Kurdist¥nThis is
not surprising given the security situation the Kurds had to endure.
Nevertheles, a complete lack of judicial independence, party loyalty of
the judges, favoritism, and random judgments led to an atmosphere of
unpredictability**® This atmosphere was exacerbated by a system of
courts divided among parties and other entities that ereittorked in
concert nor toward the ends of justice:

127. The finance minister is an Assyrian named Sarkis Aghajan Mamendu. Peter
Kenyon, Christian Secury Forces Growing Stronger in IradNPRNews, Oct. 6, 2008,
available athttp://www.npr.org/templates/story/story.php?storyld=95343489.

128 ConsT. oF KURDISTAN art. 113.

129 Id.

130, See Caught in the Whirlwind: Torture and Denial of Due Process by the
Kurdistan Security ForcesHuman Rights Watch Report, at 15 n. 22 (July 2, 2007),
available athttp://www.hrw.org/sites/default/files/reports/kurdistan0707webwcover.pdf.

131 SeeConsT. oF KurbpisTaN art. 153 (prohibiting government officials from
engaging in busess or real estate affairs, but not prohibiting their family members from
engaging in this activity).

132 SeeQadir,supranote 115.

133 Id.
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The legal system of the region is both chaotic and compromised.
There are five parallel judicial systems in Iragi Kurdistan: the regular
courts, state security courts to try political offences, militzoyrts

with jurisdiction overpeshmergaforces, separate KDP and PUK
party courts known as Komalayati (social) courts, and special tribal
courts with jurisdiction only over the members of a certain tribe.
With the exception of the regular courts thatlgppagi laws, all the
other courts are, in fact, illegal. Their judgments are arbitrary and
often contradict the law**

Recognizing that the rule of law and judicial independence are
cornerstones to a stable society and growing economy, which the
regional government seeks to boost through foreign investiienhe
constitution goes a long way toward rooting out the problems endemic to
the preconstitutional judiciary.

Responding to criticisms leveled against the courts, the first article
in the judicial seion mandates an independent judici&fyJudges are
prohibited from holding other posts, maintaining party affiliations, or
participating in political activity®’ Court hearings are presumed
open™*® As private or exceptional courts are banti@garty couts will
be a thing of the past, although special courts continue to exist for
peshmergdorces**

Separate courts will also be allowed to control family and social
issues for followers of neNuslim religions*** Such courts are not
unknown in the West. Twal courts exist within Native American
communities of the United States. These are separate from state courts,
but like state courts, their decisions are potentially reviewable by the
federal courts. Jurisdiction in these courts is likewise limitedatailf/
and social issues, although these courts often also retain misdemeanor
level criminal jurisdiction*?

In the United Kingdom, separate Islamic courts have also been

allowed to deal with family and social issealthough the decisions of

134 Id.

135 Kirk Semple,Pointing to Stability, Kurds in Iraq Lure Investom.Y. TIMES,
June 27, 2007, at Al,available at http://www.nytimes.com/2007/06/27/world/
middleeast/27kurdiktml.

136. ConsT. oF KURDISTAN art. 116.

137. ConsT. oF KURDISTAN art. 120.

138 ConsT. oF KURDISTAN art. 121.

139, ConsT. oF KURDISTAN art. 122.

140. ConsT. oF KUuRDISTAN art. 123. Note tat the wording of this article is broad
enough that it could conceivably become the basis for a national security court if the
government moved to devise one.

141 ConsT. oF KURDISTAN art. 124.

142 DaviD H. GETCHES CHARLES F. WILKINSON & ROBERT A. WILLIAMS, JR.,
FEDERAL INDIAN Law 414455 (5th ed. 2005).
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these courts mat be approved by a local state court to be given legal
force!* Some, worry, however, that wordsrrights within the British
Muslim community could be impaired by this new system:

Robert Whelan, of the Civitas thirtnk, said: éThe problem with

the Govenments attitude is the big question over how far
submission tosharia courts is voluntary among Muslim women.
ANomen who live in some communities may have no option but to go
to the sharia court. The case is then rublstamped by a family
court withou any of us knowing how the decision was reactiét.

Nevertheless, as of June 2009, it is estimated that at least 85
separatesharia courts were operating in the U.K. to serve the needs of
Britainds Muslim community®® This is in keeping with a longer
tradition of allowing religious communities in Britain to exercise some
internal dispute resolution functiongiThe Church of England has its
own ecclesiastical courts. British Jews have had their deth dird
courts for more than a centud}® Thus, the povision for separate
courts for religious communities in the Kurdish constitution is by no
means a new concept. How it is ultimately implemented, however, will
be the test of its effectiveness.

As for governance of the judiciary in Iraqi Kurdistan, a gueli
authority is established as a separate and independent entity comprised of
prosecutors and judges from the various coliftas well as a judicial
assembly comprised of the heads of those divisiBnsThe judicial
assembly monitors the independencehef judiciary*® and the judicial
authority controls its own buddé® which, if true, can be a real
testament to judicial independence.

143 Steve Doughty,Islamic Courts Cleared to Deal with Family and Divorce
Disputes as Government Endorses ShafaiLy MaiL (London), Oct. 25, 2008,
available at http://www.dailymail.co.uk/news/articl&080509/Islamiecourtscleared
dealfamily-divor cedisputesGovernmenendorsesharia.html.

144 Id.

145 John BinghamAt Least 85 Shari&Court operating in Britain, Says Civitas
Report TELEGRAPH (London), June 29, 200%vailable athttp://www.telegrap.co.uk/
news/newstopics/religion/5675166/&ast85-shariacourtsoperatingin-Britain-says
Civitasreport.html (last visited Oct. 1, 2009). For procedures on divorce and other
family matters in the U.K.see The Islamic Sharia Councilhttp://www.islamc-
sharia.orgflast visited Oct. 1, 2009).

146. Elaine Sciolino,Britain Grapples with Role for Islamic Justicdl.Y. TIMES,
Nov. 18, 2008, available at http://www.nytimes.com/2008/11/19/workliropé
19shariah.html.

147. ConsT. oF KurDISTAN art. 130.

148 ConsT. oF KurDISTAN art. 131.

149 ConsT. oF KurDISTAN art. 131(2).

150 ConsT. oF KURDISTAN art. 132.
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Yet judicial independence is more a behavior that evolves over time
and, although the wording of the constitution seeksaitk this goal, it is
only just a goal. Procedure and practice are the meat and potatoes of
judicial independence, and these have not yet been sewedte only
the menu. Many constitutions declare judicial independence to be the
norm, like that of Zimbbwe!* but of course the courts operate very
closely under a political yoke. Missing provisions in the Kurdish
constitution on how long judges serve (lifetime versus term of years) are
put off under Article 130 for subsequent legislatith. Thus, a legal
culture must grow up in Kurdistan to carry this pledge forward
meaningfully.

The Constitutional Court is tasked with interpreting the constitution
and is comprised of seven members who each possess at least twenty
years legal experienc& They are selectedy the judicial assembly in
consultation with the regional presidéfit. The interpretive task of the
Constitutional Court will make it a key player as arguments over regional
control of oil and gas fields move forward.

The provisions on finances and logalvernment are standard. The
amendment procedures can be initiated by the president and prime
minister acting jointly or by half the members of parliament, which in
any case must approve an amendment by athimds vote™ No
amendment can undermine trepublican, democratic or parliamentary
systent>® The constitution is deemed ratified once a majority of the
regional population has approved it in a referendum by majority'Vote,
and it becomes effective sixty days theredfter.

B. The Question of Kirkuk

Traditionally regarded as the capital of Kurdistan, the city of Kirkuk
wasfArabized by Saddarés regime. Strategically located over vast olil
reserves, Saddam considered it unwise to leavétibacherous Kurds
(who backed Iran in the Irainag War) insole possession of the city.

Thus, thousands of Kurds were dispossessed of their homes and
relocated elsewhere to make room for Sunni Arab families loyal to the

151 CoNsT. oFZIMBABWE art. 79B.

152 ConNsT. oF KURDISTAN art. 130,.

153 CoNsT. oFKURDISTAN arts. 134, 137.

154, ConsT. oF KURDISTAN art. 134.

155 ConsT. oF KURDISTAN art. 159.

156 Id.

157. ConsT. oF KURDISTAN art. 158.

158 ConsT. oF KURDISTAN art. 160.

159 Michael J. Kelly, The Tricky Nature of Proving Genocide Against Saddam
Hussein Before the Iraqi Special TribunaB CornELL INTA L.J. 983, 98839 (2005).
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regime to move in and repopulate the city. The resulting ethwiszsd
property disputespossession of the city and use of the oil under it are
key points of contention between the Kurdish regional government and
Baghdad®

Yet the struggle to dominate Kirkuk is not a new one. The city has
been contested for centuries:

Nebuchadnezzar, explaity Jewish captives from Palestine, built the
Citadel and a stone bridge leading to it. Alexander the Great,
Central Asian tribes of Kar@oyunlu, AgQoynulu, the Seljuks, and
numerous other conquering armies have waged wars here to control
the trae routes connecting Persia and Istanbul with Baghdad.

In 1732, the Safavid and the Ottoman Empires fought bitter wars over
control of Kirkuk; Safavid Nadir Shah won. A year later, the city
was in the hands of the Ottoman Empire, to be lost once more in
1743 to the Safavids. Finally, the 1746 peace treaty gave the control
to the Turks. Thus, Kirkuk remained under Ottoman domination for
a little short of three centuries, until the end of World War | (in
1918), when they lost the war and Iﬁgb.

Kirkuk is nov a multiethnic city with a mixed population of
roughly 52% Kurds, 35% Arabs, 12% Turkomen (ethnic cousins of
Turks) and about 12,000 Christiafis. The supergiant oilfield that lies
under the city is reason enough for any faction to try to assert control
over it, let alone the historical and political grudges.

160. Sam Dagher,Can the U.S. Avert a Kirkuk Border War@HRISTIAN SCI.
MoniToRr, April 25, 2008, available at http://www.csmonitor.com/2008/0425/p06s02
wome.htm.

161 ASTARJIAN, Supranote 6, at 1.

162 U.N. Gives Irag Report on Troubled KirkuklSA Topay, Apr. 22, 2009,
available at http://www.usatoday.com/news/world/iraq/2008-22-irag-report_N.htm.
The Kurdish regional government has exhaustively catalogued, document by document,
the displacement of the Kurdish population from Kirkuk and other Kurdieasain a
2007 report.See generaliKRG MINISTRY OF EXTRA REGIONAL AFFAIRS, REPORT ON THE
ADMINISTRATIVE CHANGES IN KIRKUK AND THE DisPUTEDREGIONS (Dec. 2007)available
at http://www.perleman.org/files/articles/130508111135.pdf.
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4
Figure 2. The Speaker of the Kurdish Regional Parliament, Adnan Mufti, points to
Kirkuk, identified on an 1878 Ottoman Empire map as the capital of Kurdistan
(photo takenMar ch, 2009, in the Speakeroés office).

Yet, the Kurds identify with Kirkuk in a similar fashion to the
Jewish identification with Jerusalem. Although the Kurdish capital and
largest city is Erbil, as Tel Aviv is Isrdslfunctional capital and largest
city, the place of Kirkuk in the hearts of the Kurdish populdiomm
matter what their political allegiance, is specfal. And, there is little
political appetite in Erbil to give it up, despite Bagh@ackluctance to
recognize Kirkuk as part of the Kustian region.

The Kurdish gambit to reclaim Kirkuk included identifying it as part
of the region of Iraqi Kurdistan in Article 2 of the Kurdish
constitution'® This does not directly contravene the Iragi constitution,
which calls in Article 140 for a refendum in Kirkukfito determine the
will of their citizensd'® But it is, nevertheless, at least hopeful and at
most provocative depending upon énpoint of view.

163 An earlier draft ofthe Kurdish regional constitution identified Kirkuk as the
capital, but later versions abandoned this in favor of Edsek CONSTITUTION OF
KurbisTAN art. 11, in order to diffuse the rhetoric and rely instead on the promise of
Article 140 in the Iraqgi fedral constitution to instead deliver the city over to Kurdish
control.

164 ConsT. oF KURDISTAN art. 2.

165 ConsT. oFIRAQ art. 140(2)
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The [Kurdish] constitution contains nothing remarkably new and
does not call for full Kurdisindependencelt does, however, firmly
spell out the Kurdsaspirations to take full control of areas they
consider to be part of a Kurdish national homeland, including Kirkuk.
The ail rich northern city has become a central point of contention
between Bl and Baghdad and has come to symbolize [sic] the
competing aims of each authorityfhe Kurdish constitution insists
that a referendum must be held over Kir@ikuture, with residents
allowed to decide whether the city joins the Kurdish area or stays
outside, under the umbrella of the central governme8Such a
referendum is enshrined in Article 140 of Iéaqational constitution
and should already have been heRut, with the Kurds certain they
have a majority of the population, it has been imitfly delayed by
Baghdad. Instead, the United Nations has been brought in to come
up Wist1h possible compromise solutions for Kirkuk and other disputed
Zones.

In 2007, the International Crisis Group issued a set of
recommendations to resolve the Kirkukagasse, calling for Baghdad and
Erbil to share oil and power and postpone the referendum on tlie city
fate, for Turkey to stay out of it, for the U.N. to build consensus, and for
the U.S. to provide protection and funding for developm¥ntThis
initiative was acknowledged but not widely embrac®d.The United
Nations then attempted to broker a deal between the two sides on the fate
of the city.

In April 2009, a special U.N. commission issued a set of
recommendations designed to resolve the disputed stdtiseveral
territories in Irad including Kirkuk!®® The document was not publicly
released, but laid out four possible optidrisvo of which kept the city
as a single entity and called for the residents to ultimately decide their
fate. One option createsrKuk as an autonomous region of Iraq run by
Kurds, Arabs and Turkomen with a budget financed by Kigkudil
revenues/® Another option creates Kirkuk asfiapecial region jointly
administered by the Kurdish regional government and the central

166, Sands and Latiupranote 79.

167. International Crisis Groupiraq and the Kurds: Resolving the Kirkuk Crisis
MiDDLE EAST REPORT No. 64, Apr. 19, 2007available athttp://www.crisisgroup.org/
home/index.cfm?id=4782.

168 Nouri TalabanyWho Owns Kirkuk? The Kurdish Cadet MIDDLE EAST Q. 75
(Winter, 2007), available at http://www.meforum.org/1075/whownskirkuk-the-
kurdish-case.

169 Timothy Williams, U.N. Report Lays Out Options for €Rich Iragi Region
N.Y. TiMes, Apr. 22, 2009,available at http://www.nytimes.com/2009/04/23/world/
middleeast/23irag.html.
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governmentin Baghdad with a referendum on the @tyfinal status
delayed for five yeart"

However, fresh from an overwhelming-e&ection as president of
the Kurdish regional government in July 2009, Massoud Barzani rejected
the U.N. proposal on Kirkuli Regrettaly, the recommendations of the
United Nations are unrealistic’® President Barzani, instead, insists on
effectuating the Iraqgi federal constitut@isrmprovisions on Kirkuk which,
he rightly believes, will deliver the city to his regiorfi We will not
acept that the United Nations or anyone else present us with alternatives
to Article 1400 &’

Our team discussed some options directed at finessing the Kirkuk
issue with the constitutional drafting committee. Among those the
committee found most interestigas the notion of guaranteeing Arab
seats in the regional parliament for Arabs living in Kirkuk, along the
lines of dedicated Christian, Armenian and Turkomen seats. Another
idea involved divorcing the question of Kirkuk from the question of the
oilfields underlying it. In other words, the Kurds cououy Kirkuko by
allowing Baghdad to control Kirkdk oil for ten or twelve years in
exchange for allowing the city of Kirkuk to pass into the region.

C. Oil Resources

A second major area of contention betwelee dueling federal and
regional constitutions concerns oil. A viable region within a federal
structure should have an economic base, and that base in Iraqi Kurdistan
is a mix of agriculture and oil. Agriculture, not surprisingly, is the least
contentous of these. Thus, a large amount of time and effort was spent
by the constitutional drafting committee on the question of regional
control over oil exploration and production.

Figure3 depicts oil infrastructure in the Kurdish areas of northern
Irag. The Tawke and Taq Taq fields have already gone into production
under controversial production sharing agreements negotiated by the
Kurdish regional government with foreign firms that were concluded
with neither input nor permission from the federal govemthé

171 Id.

172 Daghersupranote 5.

173 Id.

174 Kurdistan Goes Glug Glug; Irag Kurdish Oi] THE EconomisT, May 30, 2009,

at 48:

The Tawke field will start by pumping 60,000 barrels a day (b/d)new
pipeline will carry the crude from the wells east of Zakho to join the main
northern pipeline on the Iragide of the Turkish borderMeanwhile 40,000
b/d will be trucked from the Tafjaq site to Khurmala.The crude from both
fields will flow through Turkey to the Mediterranean port of Ceyhavir
Hawrami (the Kurdish minister of natural resources) saysi¢hefields should
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The operations at Tafaq and Tawke are run under PSAs whereby
private companies get D% of the profit. The rest goes to the
federal government in Baghdad before being distributed across the
rest of Irag. But Irags oil ministry and its trade uoms dislike PSAs.

A long row between the Kurds and the authorities in Baghdad over
rules for the north has yet to be resolv&@hghdad wants to approve

all oil deals. The Kurds say the federal constitution lets thendrun
and profit frond their own oil indwstry, though they accept that
revenue should somehow be sharétie Kurd$éparliament passed a
hydrocarbons law in 2007.But a new national oil law has been
stalled in the federal parliament in Baghdad for at least three years.

The Kurds say they have @hin up the decrepitude of Iréoil
establishment.Despite billions of dollars of investment since 2003,
production is still just over 2m b/d, about what it was when Saddam
Hussein was toppled. The federal oil minister, Hussein -al
Shahristani, loathehé¢ Kurd$ success and has tried to stop them
running their own oil industry, declaring all deals (how at least 20)
signed by them to be illegaHe has also threatened to blacklist any
oil company that does business up north from applying for licences
[sic] down soutt”®

Figure 3: Oil Infrastructure In and Around Kirkuk (Source: CIA, 2003)

produce 450,000 b/d by 2011 and 1m b/d by the end of 20hat would
represent 42% of Irdg production, if output from the rest of the country stays
the same.
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