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ABSTRACT
The rights of fit and loving parents are consistently being infringed
XSRQ XQGHU 3HQQV\OYDQLD¶V DUELWUDU\ JUDQGSDUHQW YLVLWDWLRQ ODZ DQG LWV
PLVWUHDWPHQW RI GLYRUFHG SDUHQWV 6HFWLRQ    RI 3HQQV\OYDQLD¶V
Domestic Relations Code provides standing for grandparents to file for
partial physical custody and supervised physical custody of their
JUDQGFKLOGUHQ³ZKHUHWKHSDUHQWVRIWKHFKLOGKDYHEHHQVHSDUDWHGIRUD
period of at least six months or have commenced and continued a
proceeding to dissolve their PDUULDJH´
:KLOHJUDQGSDUHQWV¶ULJKWVWRYLVLWDWLRQKDYHEHHQFKDOOHQJHGEHIRUH
the Pennsylvania Supreme Court on several occasions, none of these
challenges had yielded a successful result until D.P. v. G.J.P. was decided
in 2016. In D.P., the court held that the first half of Section 5325(2), which
FRQIHUVVWDQGLQJRQJUDQGSDUHQWVZKHUHWKHFKLOG¶VSDUHQWVKDYHVHSDUDWHG
XQFRQVWLWXWLRQDOO\ LQIULQJHV RQ WKH SDUHQWV¶ IXQGDPHQWDO ULJKWV
safeguarded by the Due Process Clause of the Fourteenth Amendment of
the U.S. Constitution. The outcome of this holding was to sever the first
half of Section 5325(2) from the second half, which confers standing to
JUDQGSDUHQWV ZKHUH WKH FKLOG¶V SDUHQWV KDYH FRPPHQFHG GLYRUFH
proceedings. Therefore, the second half of Section 5325(2) remains in
effect.
7KLV&RPPHQWZLOOILUVWH[DPLQHWKHKLVWRU\RIJUDQGSDUHQWV¶ULJKWV
to file for visitation in both the United States and in Pennsylvania,
including a review of relevant case law and statutes. Second, this
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Comment will review the 3HQQV\OYDQLD6XSUHPH&RXUW¶VDQDO\VLVLQD.P.
DQGZLOOH[SORUHWKHFRXUW¶VUHDVRQVIRULQYDOLGDWLQJWKHILUVWKDOIRI6HFWLRQ
5325(2). Finally, this Comment will analyze the constitutionality of the
second half of Section 5325(2). This Comment concludes that Section
5325(2) violates both the Due Process and the Equal Protection Clauses.
Therefore, the second half of Section 5325(2) should be repealed and
replaced with legislation that is consistent with D.P. and complies with the
U.S. Constitution.
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I. INTRODUCTION
7KH86&RQVWLWXWLRQKDVEHHQLQWHUSUHWHGWRSURWHFWSDUHQWV¶OLEHUW\
interest in raising their children as they see fit.1 To illustrate, imagine a
hypothetical happy family with two married parents and their minor child
living in Pennsylvania. Imagine a stranger wants to file for partial custody

1.

See infra Part II.A.
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of that minor child. Of course, it would be absurd to imagine that any court
could grant such a custody order, even if the court thought it would serve
WKHFKLOG¶VEHVWLQWHUHVWV7KDQNIXOO\WKLUGSDUWLHVKDYHQRFRPPRQODZ
right to file for custody and visitation, and the Supreme Court has held that
VXFK DQ RUGHU LV DQ XQFRQVWLWXWLRQDO LQIULQJHPHQW RQ WKH SDUHQWV¶
fundamental right to make childrearing decisions.2
Now imagine the same hypothetical family, but instead of a stranger,
WKHFKLOG¶VJUDQGSDUHQWZDQWVWRILOHIRUSDUWLDOFXVWRG\$OOVWDWHVKDYH
enacted legislation allowing grandparents to file for visitation in certain
scenarios,3 but under Pennsylvania law, this particular grandparent does
QRWKDYHVWDQGLQJWRILOHIRUFXVWRG\EHFDXVHWKHFKLOG¶VSDUHQWVDUHDOLYH
married, and living with the child.4 This legislative scheme is consistent
with the constitutional protectLRQ RI SDUHQWV¶ IXQGDPHQWDO LQWHUHVW LQ
controlling the custody and care of the child.5
Next, imagine that the hypothetical parents have separated, and after
six months have passed, the grandparent wants to file for partial custody
of the child over the paUHQWV¶REMHFWLRQV7KHJUDQGSDUHQWLVEDUUHGIURP
filing and will be denied standing after the Pennsylvania Supreme Court
recently invalidated part of the Pennsylvania grandparent visitation statute
in D.P. v. G.J.P.6 7KH PHUH IDFW RI WKH SDUHQWV¶ VHSDUDWLon does not
diminish their fundamental right, and the D.P. court held that part of the
statute to be unconstitutional as it did not withstand a strict scrutiny due
process analysis.7
Finally, imagine that the hypothetical parents filed for divorce and
the JUDQGSDUHQWVHHNVSDUWLDOFXVWRG\RIWKHPLQRUFKLOGRYHUERWKSDUHQWV¶
objections. Thinking through the last three hypothetical scenarios, it would
seem logical to conclude that the grandparent would still be barred from
filing for custody, as there does not seem to be enough of a factual
difference between separation and divorce to warrant an infringement on
WKHSDUHQWV¶ULJKWVLQWKHODWWHUVFHQDULREXWQRWWKHIRUPHU+RZHYHUDV
Pennsylvania law stands today, grandparents have standing to file for
custRG\DQGDUHDEOHWRWRZWKHFKLOG¶VSDUHQWVLQWRFRXUWPHUHO\E\YLUWXH

2. See Troxel v. Granville, 530 U.S. 57, 72±73 (2000).
3. See Karen J. McMullen, Note, The Scarlet “N:” Grandparent Visitation Statutes
that Base Standing on Non-Intact Family Status Violate the Equal Protection Clause of the
Fourteenth Amendment, 83 ST. JOHN¶S L. REV. 693, 693 (2009).
4. 23 PA. CONS. STAT. § 5325 (2010).
5. See +LOOHUY)DXVH\$G 3D  ³>$@OOWKH>866XSUHPH
Court Justices], with the exception of Justice Scalia, recognized the existence of a
constitutionally protected right of parents to make decisions concerning the care, custody,
and control of their children, which includes determining which third parties may visit with
WKHLUFKLOGUHQDQGWRZKDWH[WHQW´ 
6. D.P. v. G.J.P., 146 A.3d 204, 215±16 (Pa. 2016).
7. See id. at 217.
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RI WKH SDUHQWV¶ FRPPHQFHPHQW RI D GLYRUFH DFWLRQ8 This Comment
advocates for an amendment to Pennsylvania law to eliminate the
LQIULQJHPHQWRIGLYRUFLQJSDUHQWV¶ULJKWV9
Part II of this Comment lays a foundation for understanding the
development of grandparent visitation statutes in Pennsylvania and
nationwide.10 Throughout the first half of the twentieth century, the U.S.
6XSUHPH&RXUWGHILQHGSDUHQWV¶OLEHUW\LQWHUHVWLQUHDULQJWKHLr children
and established that interest as a fundamental right.11 Over time, the
average American household started to evolve away from the traditional
nuclear family, resulting in an increase in grandparent involvement in
family life.12 Subsequently, each of the 50 states enacted statutes allowing
grandparents to file for visitation or custody in certain scenarios.13 Facing
D FKDOOHQJH WR :DVKLQJWRQ¶V WKLUG-party visitation statute, the U.S.
Supreme Court in Troxel v. Granville14 invalidated the statute, and further
FODULILHG WKH VFRSH RI SDUHQWV¶ IXQGDPHQWDO LQWHUHVW LQ UDLVLQJ WKHLU
children, but left states to grapple with whether their own grandparent
visitation statutes passed constitutional muster.15
1H[WWKLV&RPPHQWGLVFXVVHV3HQQV\OYDQLD¶VJUDQGSDUHQW visitation
statute, Title 23, Section 5325 of the Pennsylvania Consolidated Statutes,16
and the relevant case law.17 The most recent Pennsylvania Supreme Court
decision regarding the statute, D.P. v. G.J.P., found part of Section
5325(2) unconstitutional under a due process strict scrutiny analysis,
holding that grandparents may not establish standing to file for custody
DQGYLVLWDWLRQPHUHO\EHFDXVHWKHFKLOG¶VSDUHQWVKDYHEHHQVHSDUDWHG18
Part III addresses the constitutionality of the second half of Section
5325(2), which grants standing to grandparents to file for custody and
YLVLWDWLRQ ZKHQWKH FKLOG¶V SDUHQWV KDYH FRPPHQFHG D GLYRUFHDFWLRQ19
Specifically, Part III examines Section 5325(2) under the Due Process and

8. 23 PA. CONS. STAT. § 5325(2); see also D.P., 146 A.2d at 216±17 (invalidating
the part of Section 5325(2) which confers standing on grandparents when the parents are
separated, but refusing to extend the invalidation to the part of Section 5325(2) which
confers standing on grandparents when the parents have commenced or continued divorce
proceedings).
9. See infra Part IV.
10. See infra Part II.
11. See infra Part II.A.
12. See infra Part II.B.
13. See infra Part II.B.
14. Troxel v. Granville, 530 U.S. 57 (2000).
15. See infra Part II.C.
16. 23 PA. CONS. STAT. § 5325(2) (2010).
17. See infra Part II.D.
18. See infra Part II.D.3.; see also D.P. v. G.J.P, 146 A.2d 204, 215±17 (Pa. 2016).
19. See infra Part III.
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Equal Protection Clauses of the U.S. Constitution.20 This Comment argues
that Section 5325(2) fails a due process strict scrutiny analysis because the
statute is not narrowly tailored to serve a compelling state interest.21 In
addition, Section 5325(2) fails an equal protection strict scrutiny analysis
because the classification of parents by marital status is not necessary to
serve a compelling state interest.22
Part IV proposes possible remedies to the constitutional violations
discussed in Part III.23 Upon the appropriate challenge, the Pennsylvania
Supreme Court should invalidate the remainder of Section 5325(2) and
overturn its decision in Schmehl v. Wegelin.24 Preferably, the Pennsylvania
General Assembly should also repeal and replace Section 5325(2) to
provide standing to grandparents only upon a showing of harm to the child,
without discriminating between families by classifying parents based on
marital status.25
II. BACKGROUND
This Part explains the development of grandparent visitation statutes
in Pennsylvania and nationwide and the resultant efforts of courts to
GHWHUPLQHWKHFRQVWLWXWLRQDOYDOLGLW\RIWKHVHVWDWXWHVLQOLJKWRISDUHQWV¶
fundamental interest in making childrearing decisions.
A. Parents’ Liberty Interest in Raising Their Children as They See
Fit
In order to fully comprehend the parental rights infringed by
3HQQV\OYDQLD¶V JUDQGSDUHQW YLVLWDWLRQVWDWXWH DEULHIKLVWRU\RI SDUHQWV¶
fundamental right to raise their children as they see fit is necessary. In
Meyer v. Nebraska,26 the Supreme Court of the United States recognized
that the Due Process Clause of the Fourteenth Amendment27 ³GHQRWHVQRW
merely freedom from bodily restraint but also the right of the individual
to . . . HVWDEOLVKDKRPHDQGEULQJXSFKLOGUHQ´28 The Court clarified that
this liberty includes the right of parents to educate their children, or

20. See infra Part III.
21. See infra Part III.A.
22. See infra Part III.B.
23. See infra Part IV.
24. Schmehl v. Wegelin, 927 A.2d 183 (Pa. 2007); see infra Part IV.A.
25. See infra Part IV.B.
26. Meyer v. Nebraska, 262 U.S. 390 (1923).
27. U.S. CONST DPHQG ;,9   ³1R 6WDWH VKDOO . . . deprive any person of life,
liberty, or property, without due process of law . . ´ 
28. Meyer, 262 U.S. at 399 (invalidating a Nebraska statute which prohibited the
instruction of foreign languages in schools).
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employ others to educate their children, in whatever way they determine
to be suitable and beneficial.29
The Court subsequently reinforced this right in Pierce v. Society of
Sisters30 by clarifying the rights and obligations of parents in the
upbringing of their children.31 7KH&RXUWVWDWHGWKDW³>W@KHFKLOGLVQRWWKH
mere creature of the State; those who nurture him and direct his destiny
have the right, coupled with the high duty, to recognize and prepare him
IRUDGGLWLRQDOREOLJDWLRQV´32
Despite defining this constitutionally protected liberty interest,33 the
6XSUHPH&RXUWKDVPDGHLWFOHDUWKDWSDUHQWV¶ULJKWWRUDLVHWKHLUFKLOGUHQ
as they see fit is not completely immune from government interference. In
Prince v. Massachusetts,34 the Supreme Court acknowledged that
FKLOGUHDULQJLVILUVWDQGIRUHPRVWWKHULJKWDQGUHVSRQVLELOLW\RIWKHFKLOG¶V
parents or guardians.35 However, the Court pointed out that parental rights
DUH ³QRW EH\RQG UHJXODWLRQ´ DQG WKDW ³WKH VWDWH DV parens patriae may
UHVWULFWWKHSDUHQW¶VFRQWURO´36 The doctrine of parens patriae allows the
state to intervene in the protection, care, and custody of a child in its
jurisdiction to protect the welfare and best interests of the child.37
While none of these early parental rights cases explicitly laid out the
level of judicial scrutiny that must be met in order for the state to exercise
this parens patriae power, they did lay a foundation for state courts to
29. See id. at 400.
30. 3LHUFHY6RF¶\RIWKH6LVWHUVRIWKH+RO\1DPHVRIJesus and Mary, 268 U.S. 510
(1925).
31. See id. at 534±36 (invalidating a statute which required children to be enrolled in
public school).
32. Id. at 535.
33. The Court has elaborated on this interest in subsequent cases. See Santosky v.
Kramer, 455 U.S. 745, 769±   KROGLQJWKDWWKH³SUHSRQGHUDQFHRIWKHHYLGHQFH´
test was an insufficient test under which parental rights may be judicially terminated, and
WKDWDFOHDUDQGFRQYLQFLQJVWDQGDUGZDVQHFHVVDU\WRSURWHFWSDUHQWV¶GXHSURFHVVULJKWV 
Parham v. J.R., 442 U.S. 584, 604 (1979) (finding that parents have a right to retain a
dominant role in medical decisions regarding their children, absent a finding of neglect or
abuse, which is consistent with the presumption that parents act in the best interests of their
children); Wisconsin v. Yoder, 406 U.S. 205, 234±36 (1972) (holding that the state must
QRW LQWHUIHUH ZLWK SDUHQWV¶ GHFLVLRQ WR ZLWKKROG WKHLU FKLOGUHQ IURP HQUROOLQJ LQ SXEOLF
school after the eighth grade if such enrollment would violate their core religious beliefs);
Stanley v. Illinois, 405 U.S. 645, 657±58 (1972) (holding that an unmarried father has a
right to raise his illegitimate children, absent a showing of parental unfitness).
34. Prince v. Massachusetts, 321 U.S. 158 (1944).
35. See id. DW XSKROGLQJDJXDUGLDQ¶VFRQYLFWLRQIRUYLRODWLQJWKHVWDWHFKLOGODERU
laws by engaging her child in the sale and distribution of religious magazines on the street).
36. Id. (emphasis added).
37. See 47 AM. JUR. 2D Juvenile Courts and Delinquent and Dependent Children
§ 19 (2016); see also West Virginia v. Chas. Pfizer & Co., 440 F.2d 1079, 1089 (2d Cir.
  ³Parens patriaeOLWHUDOO\µSDUHQWRIWKHFRXQWU\¶UHIHUVWUDGLWLRQDOO\WRWKHUROHRI
the state as sovereign and guardian of persons under a legal disability to act for themselves
VXFKDVMXYHQLOHVWKHLQVDQHRUWKHXQNQRZQ´  HPSKDVLVDGGHG 
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begin to grappOHZLWKWKHWHQVLRQEHWZHHQWKHVWDWHV¶LQWHUHVWVLQSURWHFWLQJ
FKLOGUHQDQGSDUHQWV¶LQWHUHVWLQEULQJLQJXSWKHLUFKLOGUHQ7KLVODFNRI
guidance became especially difficult as divorce rates rose and parenting
roles began to evolve.38
B. Emergence of the Grandparents’ Role in the American Family
Over the last half-century, the structure of the American family
transformed dramatically. The widespread adoption of no-fault divorce
laws39 throughout the 1970s jumpstarted the decline of the stereotypical
nuclear family.40 This demographic change coincided with both the social
acceptance of nonmarital cohabitation and an increase in children born out
of wedlock.41
,Q WKH 8QLWHG 6WDWHV WRGD\ ³WKHUH LV ERWK µPRUH PDUULDJH EXW DOVR
PRUH GLYRUFH¶ DQG µPRUH PRYHPHQW LQWR and out of marriages and
FRKDELWLQJUHODWLRQVKLSV¶WKDQLQRWKHU:HVWHUQFRXQWULHVOHDGLQJWRPRUH
KRXVHKROGWUDQVLWLRQVIRUFKLOGUHQ´42 Overwhelming numbers of children
in the United States are subjected to custody proceedings as a result of the
high divorce rate and the number of children born outside of marriage.43
This automatically places nontraditional families at a much higher risk of
state intervention than those living in a traditional nuclear family
arrangement.

38. See, e.g., Deborah Dinner, The Divorce Bargain: The Fathers’ Rights Movement
and Family Inequalities, 102 VA. L. REV. 79, 94±104 (2016) (summarizing the reforms
ZLWKLQIDPLO\ODZZLWKUHVSHFWWRIDWKHUV¶ULJKWVLQWKHPLGVWRIWKHULVLQJGLYRUFHUDWHV 
See generally DOUGLAS E. ABRAMS ET AL., CONTEMPORARY FAMILY LAW 786±802 (4th ed.
  VXPPDUL]LQJ WKH FRQVWLWXWLRQDO FRQVLGHUDWLRQV RI SDUHQWV¶ LQWHUHVWV LQ FXVWRG\
cases).
39. See 24 AM. JUR. 2D Divorce and Separation § 2 (2016); see also ABRAMS ET AL.,
supra note 38, at 507±09 (describing the transformation of American divorce law from a
regime which required fault-based grounds for granting a divorce to one which granted
GLYRUFHV ZKHQ WKHUH ZDV VLPSO\ D ILQGLQJ WKDW WKH PDUULDJH KDG VXIIHUHG ³LUUHWULHYDEOH
GLIIHUHQFHV´RUWKHVSRXVHVKDG³LUUHFRQFLODEOHGLIIHUHQFHV´ 
40. 7KH WHUP ³QXFOHDU IDPLO\´ W\SLFDOO\ UHIHUV WR WZR QDWXUDO SDUHQWV DQG WKHLU
children. See Natalie Reed, Note, Third-Party Visitation Statutes: Why Are Some Families
More Equal than Others?, 78 S. CAL. L. REV   ³2YHUWKHODVWquarter
century, the definition of the American family has transformed from a clearly defined
image of mother, father, and natural offspring to a kaleidoscopic vision of adoptive
families, extended families, gay and lesbian families, stepparent families, and single-parent
IDPLOLHV´  see also ABRAMS ET AL., supra note 38, at 547 (explaining changing
demographics of American families since the introduction of no-fault divorce).
41. ABRAMS ET AL., supra note 38, at 4±7 (quoting ISABEL V. SAWHILL, GENERATION
UNBOUND: DRIFTING INTO SEX AND PARENTHOOD WITHOUT MARRIAGE 4±8 (2014)).
42. Id. at 502 (quoting ANDREW J. CHERLIN, THE MARRIAGE-GO-ROUND: THE STATE
OF MARRIAGE AND THE FAMILY IN AMERICA TODAY 19±24 (2010)).
43. See id. at 783.
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As the divorce rates and the number of single parent households rose
during the twentieth century, the baby boom generation aged44 and the
elderly population grew at a rate much higher than that of the American
population as a whole.45 From 1900 to 1985, the average life expectancy
in the United States climbed from 46 years for each gender to 73 years for
men and 80 years for women.46 As the population aged and began to live
longer, the relationships between grandparents and grandchildren
strengthened as two-working-parent and single-parent households became
more prevalent and grandparents played an important caretaking role in
many families.47 In many other families, grandparents became primary
caregivers to children with absent parents.48 However, while some
grandparents were given opportunities to spend time with their
JUDQGFKLOGUHQ RWKHU JUDQGSDUHQWV ZHUH NHSW DW DUP¶V OHQJWK E\ WKH
FKLOGUHQ¶VSDUHQWVXVXDOO\DVDUHVXOWRIDQLPRVLW\EHWZHHQWKHFKLOGUHQ¶V
parents and grandparents.49 Unfortunately, at common law, grandparents
had no legal right to visit with their grandchildren, and any access to their
JUDQGFKLOGUHQZDVOHIWFRPSOHWHO\WRWKHPHUF\RIWKHFKLOGUHQ¶VSDUHQWV50
As a result, grandparents sprang to action to legally ensure their ability to
foster relationships with their grandchildren.51
Because of the growing elderly population, senior citizens had strong
electoral power and became politically active through lobbying groups
such as the American Association of Retired Persons (AARP) and
Advocates for Grandparent-Grandchild Connection.52 These groups used
WKHFKDQJLQJIDPLO\GHPRJUDSKLFVWR³IXHO$PHULFD¶VGHHS-rooted fear of
WKHIDPLO\¶VEUHDNGRZQ´LQRUGHUWRDJJUHVVLYHO\DGYRFDWHIRUOHJLVODWLRQ
that would give them access to their grandchildren.53 They appealed to
OHJLVODWRUV¶ HPRWLRQV E\ HPSKDVL]LQJ WKH GHFOLQH LQ IDPLO\ YDOXHV DQG
argued that grandparent intervention was a necessary solution to the
³>WURXEOLQJ@HIIHFWRQFKLOGUHQRIWKHLQFUHDVLQJUDWHVRIGLYRUFHRXW-ofwedlock births, teen-pregnancy, drugs, AIDS, and child abuse and
44. See Reed, supra note 40, at 1535.
45. See Brief of Amici Curiae of AARP and Generations United in Support of
Petitioners, Troxel v. Granville, 530 U.S. 57 (2000) (No. 99-138), 1999 U.S. S. Ct. Briefs
LEXIS 744, at *12 [hereinafter AARP Brief].
46. Id.
47. See Reed, supra note 40, at 1535.
48. See AARP Brief, supra note 45, at *15.
49. See id. at *23±30 (summarizing the legislative intent for grandparent visitation
statutes in several states).
50. See McMullen, supra note 3, at 693.
51. See Pamela Ferguson, Trial Court Rules Grandparents Visitation Act
Unconstitutional, THE SIDEBAR 8 (Sept. 11, 2016), http://www.westbar.org/pdf/xxviii01mar2016.pdf.
52. Id.
53. Reed, supra note 40, at 1535±36.
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QHJOHFW´54 $VDUHVXOWRIWKHVKHHUQXPEHURIJUDQGSDUHQWV¶ULJKWVDFWLYLVWV
YRWLQJ DJDLQVW WKHP ZDV HVVHQWLDOO\ ³SROLWLFDO VXLFLGH´ IRU PHPEHUV RI
state legislatures.55
Between 1966 and 1986, each of the 50 states had enacted their own
third-party visitation statutes in response to lobbying groups like the
AARP.56 These statutes provide standing in limited circumstances for
visitation to grandparents and, in some states, other relatives or unrelated
persons.57 After standing has been established, a court will only grant
YLVLWDWLRQLIWKHFRXUWILQGVYLVLWDWLRQWREHLQWKHFKLOG¶VEHVWLQWHUHVWV58 In
addition, most states require other criteria to be met before standing can
be established, and these criteria vary from state to state.59
:KLOH WKHVH ODZV ZHUH HQDFWHG WR SURPRWH WKH VWDWH¶V LQWHUHVW LQ
protecting the welfare of children, the constitutionality of these statutes
has been challenged in state courts as a violation of parental rights.60 The
United States Supreme Court addressed this issue when it decided Troxel
v. Granville KROGLQJ WKDW :DVKLQJWRQ¶V WKLUG-party visitation statute
LQIULQJHGRQSDUHQWV¶FRQVWLWXWLRQDOULJKWVWRUHDUWKHLUFKLOGUHQ61
C. Troxel v. Granville and Its Effects on Third-Party and
Grandparent Visitation Statutes
In Troxel v. Granville, the Supreme Court was called on to resolve a
matter involving paternal grandparents who sought increased visitation
ZLWKWKHLUWZR JUDQGGDXJKWHUV RYHUWKHREMHFWLRQ RIWKH JLUOV¶ PRWKHU62
TKHJUDQGSDUHQWVILOHGDSHWLWLRQIRUYLVLWDWLRQXQGHU:DVKLQJWRQ¶VWKLUGparty visitation statute, which provided standing to file for visitation to
³>D@Q\SHUVRQ . . DWDQ\WLPH´DQGLQGLFDWHGWKDWWKHFRXUWPD\JUDQWWKH

54. AARP Brief, supra note 45, at *18.
55. McMullen, supra note 3, at 694±95 (quoting Catherine Bostock, Note, Does the
Expansion of Grandparent Visitation Rights Promote the Best Interests of the Child?: A
Survey of Grandparent Visitation Laws in the Fifty States, 27 COLUM. J.L. & SOC. PROBS.
319, 325 (1994)).
56. See id. at 693; see also Reed, supra note 40, at 1536.
57. See AARP Brief, supra note 45, at *18±30 (briefly surveying the varying
UHTXLUHPHQWVRIGLIIHUHQWVWDWHV¶JUDQGSDUHQWYLVLWDWLRQVWDWXWHV 
58. See id.
59. See, e.g., CONN. GEN. STAT. § 46b-59(b) (2016) (granting standing to
grandparents who make a showing that they have a parent-like relationship with the
grandchild in question); TEX. FAM. CODE ANN. § 153.433(a)(3) (West 2015) (granting
standing to grandparents when their child, who is the parent of the child in question, is
deceased, incompetent, incarcerated, or does not have possession or access to the child).
60. See AARP Brief, supra note 45, at 34±42 (summarizing the different
constitutional challenges brought in state courts).
61. See Troxel v. Granville, 530 U.S. 57, 75 (2000).
62. See id. at 61.

278

PENN STATE LAW REVIEW

[Vol. 122:1

petition if it would be in the FKLOG¶VEHVWLQWHUHVW63 The Supreme Court
analyzed the constitutionality of the statute under the Due Process Clause
of the U.S. Constitution.64
7KH &RXUW EHJDQ LWV DQDO\VLV E\ DFNQRZOHGJLQJ WKDW ³>W@KH OLEHUW\
interest at issue in this case²the interest of parents in the care, custody,
and control of their children²is perhaps the oldest of the fundamental
OLEHUW\LQWHUHVWVUHFRJQL]HGE\WKLV&RXUW´65 The Court determined that the
statute was an unconstitutional infringement on that parental right.66
Justice 2¶&RQQRU¶V SOXUDOLW\ RSLQLRQ QRWHG WKDW WKH VWDWXWH DW LVVXH
HIIHFWLYHO\HOLPLQDWHGDQ\GHIHUHQFHWRWKHSDUHQW¶VGHFLVLRQWKDWYLVLWDWLRQ
would not be in the best interests of the child, and placed that best-interest
determination in the hands of the judge alone.67
In Troxel, the grandparents did not allege that the mother was an unfit
parent or any other facts that might override the presumption that the
mother was acting in the best interests of her daughters.68 In fact, the trial
judge placed the burden on the mother to show that grandparent visitation
was not LQKHUGDXJKWHUV¶EHVWLQWHUHVWVEHFDXVHFKLOGUHQXVXDOO\EHQHILW
from time spent with their grandparents.69 However, the Supreme Court
SOXUDOLW\GLVDJUHHGDQGKHOGWKDW³WKH'XH3URFHVV&ODXVHGRHV not permit
a State to infringe on the fundamental right of parents to make child rearing
GHFLVLRQVVLPSO\EHFDXVHDVWDWHMXGJHEHOLHYHVDµEHWWHU¶GHFLVLRQFRXOG
EHPDGH´70
In support of the grandparents seeking visitation in Troxel, the AARP
and Generations United filed an amicus brief to the U.S. Supreme Court
SULRUWR WKH &RXUW¶V GHFLVLRQ ZDUQLQJWKH &RXUWDJDLQVW WKH GHWULPHQWDO

63. Id.
64. See id. at 65; Washington v. Glucksberg, 521 U.S. 702, 719±   ³7KH'XH
Process Clause guarantees more than fair process . . . . The Clause also provides heightened
protection against government interference with certain fundamental rights and liberty
LQWHUHVWV´  FLWDWLRQVRPLWWHG 
65. Troxel, 530 U.S. at 65.
66. See id. at 67. However, the Court did not explicitly apply a strict scrutiny test. See
id. DW  7KRPDV - FRQFXUULQJ  ³, ZRXOG DSSO\ VWULFW VFUXWLQ\ WR LQIULQJHPHQWV RI
IXQGDPHQWDOULJKWV´ see also Reno v. Flores, 507 U.S. 292, 301±02 (1993) (explaining
WKDW WKH )RXUWHHQWK $PHQGPHQW¶V GXH SURFHVV JXDUDQWHH ³IRUELGV WKH JRYHUQPHQW WR
infrLQJHFHUWDLQµIXQGDPHQWDO¶OLEHUW\LQWHUHVWVat all, no matter what process is provided,
XQOHVVWKHLQIULQJHPHQWLVQDUURZO\WDLORUHGWRVHUYHDFRPSHOOLQJVWDWHLQWHUHVW´ 3RHY
8OOPDQ  86     +DUODQ - GLVVHQWLQJ  ³7KLV HQDFWPHQW involves
what . . PXVWEHJUDQWHGWREHDPRVWIXQGDPHQWDODVSHFWRIµOLEHUW\¶ . . . and it is this
ZKLFKUHTXLUHVWKDWWKHVWDWXWHEHVXEMHFWHGWRµVWULFWVFUXWLQ\¶´ infra note 125.
67. See Troxel, 530 U.S. at 67.
68. See id. at 68; see also Parham v. J.R.86   ³>+@LVWRULFDOO\
it has [been] recognized that natural bonds of affection lead parents to act in the best
LQWHUHVWVRIWKHLUFKLOGUHQ´ 
69. See Troxel, 530 U.S. at 69.
70. Id. at 72±73.
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effects of holding the statute unconstitutional.71 The amicus brief argued
WKDWLIWKH&RXUWZHUHWRLQYDOLGDWH:DVKLQJWRQ¶V statute in this case, such
a holding would invalidate virtually all grandparent visitation statutes
nationwide.72 +RZHYHUZKLOHLWLVWUXHWKDWWKH&RXUW¶Vreasoning, which
DVVHUWV WKDW WKH 6WDWH¶V LGHD RI WKH FKLOG¶V EHVW LQWHUHVW PXVW QRW
automatically RYHUULGH WKH SDUHQW¶V MXGJPHQW UHJDUGLQJ YLVLWDWLRQ ZLWK
third-parties,73 has the potential to apply to a vast array of grandparent
visitation statutes in other states, the holding is narrow and applies only to
the Washington statute and the facts of that case.74
The Court in Troxel did not specifically identify the deficiencies or
characteristics of the Washington statute that made it unconstitutional, and
as a result, state courts and legislatures have grappled with the meaning of
the decision and its application to their own statutes.75 Specifically, it is
not clear whether the Washington statute was overturned because of its
³VZHHSLQJ EUHDGWK´ RU EHFDXVH ³LW JDYH QR VSHFLDO ZHLJKW at all to [the
PRWKHU¶V@GHWHUPLQDWLRQRIKHUGDXJKWHU¶VEHVWLQWHUHVWV´76 Likewise, it is
unclear whether a statute must contain narrower standing requirements in
order to pass constitutional muster or whether the statute may contain a
similarly open standing provision if it requires a higher standard of proof.77
Like other states, Pennsylvania courts struggled in the wake of Troxel to
DSSO\WKH&RXUW¶VYDJXHKROGLQJ78

71. See AARP Brief, supra note 45, at 30±42 (predicting that an affirmance of the
Washington Supreme Court decision would necessitate that grandparent visitation statutes
require a showing of harm before grandparent visitation may be ordered).
72. See id.
73. See Troxel, 530 U.S. at 72±73.
74. See id. at 73. For example, the Court in Troxel explained:
We do not, and need not, define today the precise scope of the parental due
process right in the visitation context. . . . Because [most] state-court
adjudication in this context occurs on a case-by-case basis, we would be hesitant
to hold that specific nonparental visitation statutes violate the Due Process
Clause as a per se matter.
Id.
75. See Reed, supra note 40, at 1540± ³>6@WDWHFRXUWVKDYHVSOLWRQWKHLVVXHRI
review, which has lead [sic] to a lack of uniformity both across state lines and, even more
GLVFRQFHUWLQJO\ZLWKLQVWDWHVWKHPVHOYHV´ 
76. 0DU\(2¶&RQQHOOThe Riddle of Troxel: Is Grandma the State?, 41 FAM. CT.
REV. 77, 81±82 (2003).
77. See id. at 82; see also Reed, supra QRWHDW ³8QIRUWXQDWHO\WKH&RXUW
never actually defined what provisions would adequately address its constitutional
FRQFHUQV´ +HUHDQ³RSHQVWDQGLQJ´SURYLVLRQUHIHUVWRDSURYLVLRQWKDWJUDQWVVWDQGLQJ
to any person at any time. See 2¶&RQQell, supra note 76, at 82.
78. See infra Part II.D.
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D. Development of Pennsylvania’s Grandparent Visitation
Legislation and Case Law
Grandparent visitation statutes vary greatly from state to state, but
this Comment focuses specifically on the constitutionality of
3HQQV\OYDQLD¶VJUDQGSDUHQWOHJLVODWLRQ79
1. Section 5312 and Its Application
Pennsylvania, like the other 50 states, enacted its own grandparent
visitation statute, Section 5312,80 which read:
In all proceedings for dissolution, subsequent to the commencement of
the proceeding and continuing thereafter or when parents have been
separated for six months or more, the court may, upon application of the
parent or grandparent of a party, grant reasonable partial custody or
visitation rights, or both, to the unmarried child if it finds that visitation
rights or partial custody, or both, would be in the best interest of the child
and would not interfere with the parent-child relationship. The court shall
consider the amount of personal contact between the parents or
grandparents of the party and the child prior to the application. 81

In 2007, the Pennsylvania Supreme Court was confronted with the
constitutionality of its grandparent visitation statute in Schmehl v.
Wegelin.82 In Schmehl, the paternal grandparents of two children sought
SDUWLDO FXVWRG\ XQGHU 6HFWLRQ  RYHU WKH REMHFWLRQ RI WKH FKLOGUHQ¶V
PRWKHUZKRKDGGLYRUFHGWKHFKLOGUHQ¶VIDWKHU83 The mother asserted that
treating intact and non-intact families differently was a violation of the
Equal Protection Clause.84 7KH WULDO FRXUW UXOHG LQ WKH PRWKHU¶V IDYRU
finding that there was no compelling reason to justify subjecting the
children of divorced or separated parents, and not married or cohabitating
parents, to additional periods of court-ordered custody and visitation.85
79. 7KH FRQVWLWXWLRQDOLW\ RI WKH RWKHU VWDWHV¶ VWDWXWHV LV RXWVLGH WKH VFRSH RI WKLV
Comment.
80. 23 PA. CONS. STAT. § 5312 (1985) (repealed 2010).
81. Id. The legislative intent of the drafters may be inferred from its declaration of
policy. See 23 PA. CONS. STAT. § 5301 (1985) (repealed 2010). This declaration stated:
The General Assembly declares that it is the public policy of this
Commonwealth, when in the best interest of the child, to assure a reasonable and
continuing contact of the child with both parents after a separation or dissolution
of the marriage and the sharing of the rights and responsibilities of child rearing
by both parents and continuing contact of the child or children with grandparents
when a parent is deceased, divorced or separated.
Id.
82. Schmehl v. Wegelin, 927 A.2d 183, 184 (Pa. 2007).
83. Id.
84. Id.
85. See Schmehl v. Wegelin, 76 Pa. D & C.4th 569, 576 (Pa. Ct. Com. Pl. 2005).
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7KH3HQQV\OYDQLD6XSUHPH&RXUWUHYHUVHGWKHWULDOFRXUW¶VGHFLVLRQ
upholding the constitutionality of the statute under the Equal Protection
Clause and finding that the classification set forth in the statute was
QDUURZO\WDLORUHGWRVHUYHWKHVWDWH¶VFRPSHOOLQJLQWHUHVWLQWKHFKLOGUHQ¶V
wellbeing.86 The court explained its finding by referring to its equal
protection analysis in Hiller v. Fausey.87 88 The court in Schmehl reasoned
that, unlike with intact families, children whose parents are separated or
divorced are at a heightened risk of harm, and their environment has
already been disturbed.89 Thus, the court held that the classification within
the statute withstood a strict scrutiny analysis and was constitutional.90
The majority in Schmehl failed, however, to explain how grandparent
visitation serves to remedy the harm experienced by children with
divorced or separated parents. In fact, in Hiller, the court had previously
conceded that there is no guaranteed benefit to allowing grandparents to
IRUFHWKHLUZD\LQWRWKHLUJUDQGFKLOGUHQ¶VOLYHVWKURXJKWKHFRXUWVZKHQ
contrary to the wishes of a fit parent.91
Justice Baldwin and Chief Justice Cappy issued separate dissents in
SchmehlUHMHFWLQJWKHFRXUW¶VILQGLQJWKDWWKHVWDWXWHZLWKVWDQGVDVWULFW
scrutiny test.92 -XVWLFH %DOGZLQ DUJXHG WKDW ³GLYRUFH DORQH >GRHV QRW
diminish] the fundamental interest of parents who are making caretaking
GHFLVLRQV´93 She stated that two divorced parents are not any less fit to
make decisions regarding the wellbeing of their children than two
similarly situated parents who are married, and therefore, the majority
opinion offends the presumption in favor of fit parents having a right to
86. Schmehl, 927 A.2d at 188, 190; see also Adarand Constructors, Inc. v. Pena, 515
U.S. 200, 227 (1995) (explaining that under an equal protection strict scrutiny analysis,
³VXFK FODVVLILFDWLRQV DUH FRQVWLWXWLRQDO RQO\ LI WKH\ DUH QDUURZO\ WDLORUHG PHDVXUHV WKDW
further compelling governmental LQWHUHVWV´ 6NLQQHUY6WDWHRI2NODex rel. Williamson,
316 U.S. 535, 541 (1942) (explaining that the equal protection guarantee of the U.S.
Constitution requires that legislation involving a fundamental right be subject to strict
scrutiny). For an explanation of the strict scrutiny standard, see infra note 125.
87. Hiller v. Fausey, 904 A.2d 875, 885±89 (Pa. 2006) (upholding 23 PA. CONS. STAT.
  ZKLFKDOORZVDJUDQGSDUHQWZKHQWKHJUDQGSDUHQW¶VVRQRUGDXJKWHUKDV
passed away, to file IRUYLVLWDWLRQRIWKHGHFHDVHG¶VFKLOGDVWKHVWDWXWHZLWKVWDQGVVWULFW
VFUXWLQ\ XQGHU WKH (TXDO 3URWHFWLRQ &ODXVH E\ VHUYLQJ WKH VWDWH¶V LQWHUHVW LQ SURWHFWLQJ
children).
88. See Schmehl, 927 A.2d at 186±87.
89. Id. at 188±89; see also id. at 189 n.9 (citing Jack Arbuthnot, Courts’ Perceived
Obstacles to Establishing Divorce Education Programs, 40 FAM. CT. REV. 371, 371 (2002)
GLVFXVVLQJD³JURZLQJDZDUHQHVVE\DFDGHPLFVPHQWDOKHDOWKSURIHVVLRQDOVFRPPXQLW\
service providers, and court personnel alike that divorce can have devastating effects on
those family members least empowered to protect themselves²WKHFKLOGUHQ´ 
90. See id. at 190.
91. See Hiller, 904 A.2d at 886.
92. See Schmehl, 927 A.2d at 190±93 (Cappy, C.J., dissenting); id. at 193±97
(Baldwin, J., dissenting).
93. Id. at 195 (Baldwin, J., dissenting).

282

PENN STATE LAW REVIEW

[Vol. 122:1

PDNHGHFLVLRQVIRUWKHLUFKLOGUHQ¶VZHOOEHLQJ94 Justice Baldwin pushed
the equal protection analysis further by hypothesizing that even if divorce
was harmful enough for the state to acquire a compelling interest, courtordered time with grandparents would not be sufficient to safeguard
FKLOGUHQ¶V ZHOIDUH DQG WKHUHIRUH LV QRW QDUURZO\ WDLORUHG WR VHUYH WKH
VWDWH¶VFRPSHOOLQJLQWHUHVW95
6LPLODUO\ &KLHI -XVWLFH &DSS\ DWWDFNHG WKH PDMRULW\¶V HTXDO
protection analysis for its failure to explain how the classification of
PDULWDOVWDWXVLWVHOILVQHFHVVDU\WRSURWHFWWKHVWDWH¶VLQWHUHVW96 The Chief
-XVWLFH DUJXHG WKDW ³>W@KLV FODVVLILFDWLRQ VXJJHVWV WKDW GLYRUFHG RU
separated parents are inherently less fit to parent, as compared to parents
ZKR KDYH PDUULHG RU WR SDUHQWV ZKR KDYH QHYHU PDUULHG´ ZKLFK LV
arbitrary, as marital status alone does not determine parental fitness.97
After Schmehl upheld the constitutionality of Section 5312,
JUDQGSDUHQWV¶ YLsitation and custody rights in Pennsylvania remained
unchanged until the statute was repealed and replaced a few years later.98
2. The New Title 23, Sections 5325 and 5328
In 2010, the Pennsylvania General Assembly rewrote Title 23, the
Domestic Relations Code, in its entirety.99 Sections 5325100 and 5328101
replaced Section 5312 and created a bifurcated proceeding for
grandparents to file for custody and visitation without changing the
VWDWXWH¶VHIIHFW102 The first step under the bifurcated proceeding requires
grandparents to establish standing.103 Section 5325 provides standing for

94. See id. at 195±97.
95. See id.
96. See id. DW &DSS\&-GLVVHQWLQJ  ³8QGHUDQHTXDOSURWHFWLRQDQDO\VLVLWLV
incumbent upon this Court to first find the classification to be necessary to a compelling
VWDWHLQWHUHVW´ 
97. Id.
98. See infra Part II.D.2.
99. See Act of Nov. 23, 2010, No. 112, 2009 Pa. Laws 112; see also H.R. 1639, 2010
Gen. Assemb., Reg. Sess. (Pa. 2010) (explaining within a Fiscal Note the reasons for
redrafting the statute, including amending the penalties for parties failing to comply,
expanding on considerations of criminal convictions, codifying common law to include the
rights of individuals standing in loco parentis, outlining guidelines for presumptions in
custody cases, and including a list of factors to be considered when determining custody).
100. 23 PA. CONS. STAT. § 5325 (2010).
101. 23 PA. CONS. STAT. § 5328 (2010).
102. See D.P. v. G.J.P., 146 A.3d 204, 211 (Pa. 2016) (comparing the repealed Section
5312 with its rewritten counterpart, Section 5325).
103. See id. at 213±14. The court in D.P. explained:
[S]uch bifurcation serves an important screening function in terms of protecting
parental rights. . . . [I]t facilitates early dismissal of complaints, thereby relieving
families of the burden of litigating their merits where a sufficient basis for
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grandparents and great-grandparents to file for partial physical custody or
supervised physical custody.104 In relevant part, Section 5325(2) provides
VWDQGLQJ³ZKHUHWKHSDUHQWVRIWKHFKLOG have been separated for a period
of at least six months or have commenced and continued a proceeding to
GLVVROYHWKHLUPDUULDJH´105
If the standing requirement is met, the second step of the bifurcated
proceeding requires the court to determine whether grandparent visitation
would be appropriate in a given case.106 When grandparents have
established standing under Section 5325(2), Section 5328(c)(1) provides:
[T]he court shall consider the following [in determining appropriateness
of grandparent visitation]: (i) the amount of personal contact between the
child and the party prior to the filing of the action; (ii) whether the award
interferes with any parent-child relationship; and (iii) whether the award
is in the best interest of the child.107

While the constitutionality of Section 5328 remains unchallenged,
6HFWLRQ ¶V VWDQGLQJ UHTXLUHPHQWV KDYH EHHQ VFUXWLQL]HG DQG KHOG
partially invalid by the Pennsylvania Supreme Court.108
3. D.P. v. G.J.P.
The constitutionality of the amended grandparent visitation statute,
Section 5325, was brought before the Pennsylvania Supreme Court in D.P.
v. G.J.P.109 In D.P., the paternal grandparents of three minor children
sought partial custody of the children under Section 5325.110 The
FKLOGUHQ¶VSDUHQWVOLYHGVHSDUDWHO\EXWKDGSULYDWely agreed to all custody
matters involving the children, including the decision to discontinue
standing is absent. . . . [S]uch litigation can itself impinge upon parental rights,
especially if it becomes protracted through the appellate process.
Id.; see also Troxel v. Granville, 530 U.S. 57, 101 (2000) (Kennedy, J., dissenting)
(discussing the burden of domestic relations litigation and its toll on the parent-child
relationship); Rideout v. Riendeau, 761 A.2d 291, 302± 0H   ³>7KH VWDQGLQJ
requirement] provides protection against the expense, stress, and pain of litigation . . . ´ 
104. 23 PA. CONS. STAT. 6HFWLRQ  SURYLGHVVWDQGLQJ³ZKHUHWKHSDUHQW
RIWKHFKLOGLVGHFHDVHG´ZKLOH6HFWLRQ  SURYLGHVVWDQGLQJ³ZKHQWKHFKLOGKDVIRU
a period of at least 12 consecutive months, resided with the grandparent or greatgrandparent, excluding brief temporary absences of the child from the home, and is
removed from the home by the parents . . ´Id.
105. Id.
106. See 23 PA. CONS. STAT. § 5328.
107. Id. Section 5328(c)(1) also applies when grandparents establish standing under
Section 5325(1). Section 5328(c)(2), which eliminates the personal contact factor, is used
when grandparents establish standing under Section 5325(3). Id.
108. See D.P., 146 A.3d 216±17 (holding the first half of Section 5325(2)
unconstitutional).
109. D.P., 146 A.3d at 205.
110. Id.
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contact between the children and their paternal grandparents.111 The
parties had not sought court intervention on any matters concerning their
minor children or their separation in general.112 The grandparents did not
suggest that the parents were unfit in any way, but relied on Section 5325
WRFODLPWKDWWKH\KDGVWDQGLQJDVDUHVXOWRIWKHSDUHQWV¶VHSDUDWLRQ113
The trial court concluded that the statute was unconstitutional
because it implicitly presumed the parents to be unfit based solely on their
separation and found that there was no constitutional basis to support such
a classification.114
On appeal to the Supreme Court of Pennsylvania,115 the issue was
whether the FRQIHUUDORIVWDQGLQJWRJUDQGSDUHQWVEDVHGVROHO\RQSDUHQWV¶
VHSDUDWLRQ FRQVWLWXWHG D YLRODWLRQ RI WKH SDUHQWV¶ GXH SURFHVV DQG HTXDO
protection rights.116 Regarding the due process claim, the parents pointed
out that case law plainly establishes their fundamental right to raise their
children, which warrants the protection of the strict scrutiny test.117 The
JUDQGSDUHQWVKRZHYHUEHOLHYHGWKDWWKHSDUHQWV¶GXHSURFHVVULJKWVZHUH
protected by Section 5328, which requires a showing that visitation will
serve the best interests of the child before it is granted.118
Regarding the equal protection claim, the parents first argued that the
facts before the court were distinguishable from those in Schmehl, as in
that case, the parents were divorced and already subject to a custody
order.119 The parents argued that the classification of Section 5325(2) is
arbitrary, as there are many couples who live together and make poor
parenting choices.120 The parents further argued that no allegation was
made that they were less capDEOHRIPDNLQJGHFLVLRQVIRUWKHLUFKLOGUHQ¶V

111. Id.
112. Id.
113. See id. at 206.
114. See Ponko v. Ponko, No. 1750 of 2014-D, 2015 Pa. Dist. & Cnty. Dec. LEXIS
191, at *15 (Pa. Ct. Com. Pl. Sept. 8, 2015).
115. The matter was transferred to the Supreme Court from its initial appeal to the
Superior Court. See D.P., 146 A.3d at 207 n.3; 42 PA. CONS. STAT. § 722(7) (1975) (stating
that the Supreme Court of Pennsylvania shall maintain exclusive jurisdiction over final
RUGHUVIURPWKHFRXUWRIFRPPRQSOHDVLQYROYLQJ³>P@DWWHUVZKHUHWKHFRXUWRIFRPPRQ
pleas has held invalid as repugnant to the Constitution . . . any statute, of this
&RPPRQZHDOWK´ 
116. See D.P.$GDW7KHVWDWXWH¶VLQIULQJHPHQWRQWKHSDUHQWV¶IXQGDPHQWDO
right to control access to their children implicates the Due Process Clause of the U.S.
Constitution. See id. DW  %DHU - FRQFXUULQJ DQG GLVVHQWLQJ  7KH VWDWXWH¶V XQHTXDO
treatment of intact and non-intact families implicates the Equal Protection Clause of the
U.S. Constitution. See Schmehl v. Wegelin, 927 A.2d 183, 185 (Pa. 2007).
117. See D.P., 146 A.3d at 208±09.
118. See id. at 208.
119. See id. at 209.
120. See id. at 209±10.
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wellbeing than parents who lived together.121 The parents relied on Chief
-XVWLFH&DSS\¶VGLVVHQWLQSchmehlFODLPLQJWKDW³VHSDUDWLRQDQGGLYRUFH
are not valid proxies for ascertaining which parents might cause harm to
WKHLUFKLOGUHQ´122 However, the grandparents argued that the court should
defer to the Schmehl majority, reject the equal protection claim, and justify
WKHFODVVLILFDWLRQZLWKLQ6HFWLRQ  EDVHGRQWKH³EUHDNGRZQRIWKH
QXFOHDUIDPLO\´123
In -XVWLFH6D\ORU¶VPDMRULW\RSLQLRQWKHFRXUWDFNQRZOHGJHGWKDWWKH
parents had a fundamental right concerning the custody, care, and control
of their children, which was burdened by Section 5325.124 Therefore, in
order for the statute to be constitutional, it had to withstand a strict scrutiny
analysis.125 Under the Due Process Clause,126 a statute withstands a strict
VFUXWLQ\DQDO\VLVLIWKHJRYHUQPHQW¶VLQIULQJHPHQWRQDIXQGDPHQWDOULJKW
is necessary to serve a compelling governmental interest,127 while under
the Equal Protection Clause,128 the classification set forth in the statute
must be necessary to serve that interest.129 In this case, the grandparents
DUJXHGWKDWWKHVWDWH¶VFRPSHOOLQJLQWHUHVWZDVWKHSURWHFWLRQRIFKLOGUHQ¶V
health and wellbeing pursuant to its parens patriae power.130
The D.P. FRXUWUHMHFWHGWKHJUDQGSDUHQWV¶DSSOLFDWLRQRIWKHSchmehl
analysis, which did not consider the scenario of separated parents, and
justified differentiating the present case from Schmehl ³E\HPSKDVL]LQJ
that, unlike witKLQWDFWIDPLOLHVµ>W@KHVWDWHPXVWRYHUVHHDGLYRUFHDFWLRQ
DQG DUUDQJH IRU FXVWRG\ VXSSRUW>@ DQG YLVLWDWLRQ LQ VRPH FDVHV¶´131
Conversely, the parents in D.P.²as with other separated but married
parents²had not sought court involvement in their family affairs; they
were able to privately agree to all custody matters, including the decision
to eliminate contact between the children and their paternal

121. See id. at 209.
122. Id. at 210.
123. Id. at 208, 210.
124. See id. at 210.
125. See id.; see also San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 16±17
(1973) (explaining that, in order to withstand a strict scrutiny test, a statute must be
³VWUXFWXUHGZLWKµSUHFLVLRQ¶DQG>EH@µWDLORUHG¶QDUURZO\WRVHUYHOHJLWLPDWHREMHFWLYHVDQG
that it [mXVWKDYH@VHOHFWHGWKHµOHVVGUDVWLFPHDQV¶IRUHIIHFWXDWLQJLWVREMHFWLYHV´  FLWLQJ
Dunn v. Blumstein, 405 U.S. 330, 343 (1972)).
126. U.S. CONST DPHQG ;,9   ³1R 6WDWH VKDOO . . . deprive any person of life,
liberty, or property, without due procesVRIODZ´ 
127. See D.P., 146 A.3d at 210.
128. U.S. CONST. DPHQG;,9 ³1R6WDWHVKDOO . . . deny to any person within its
MXULVGLFWLRQWKHHTXDOSURWHFWLRQRIWKHODZV´ 
129. See D.P., 146 A.3d at 210.
130. See id. at 211.
131. Id. at 212 (quoting Brief for Appellants, Schmehl v. Wegelin, 927 A.2d 183 (Pa.
2007) (No. 87 MAP 2005), 2005 WL 5713971, at *23 (alteration in original)).
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grandparents.132 In refusing to apply the Schmehl analysis to the present
case, the D.P. court differentiated between divorce and separation by
stating that the empirical studies relating to the effects of divorce on
children do not necessarily apply in cases of mere separation.133
The D.P. court applied a due process analysis to answer the question
RI ³ZKHWKHU the state may exercise its interest in fostering grandparentgrandchild relationships over the objection of presumptively fit parents
VROHO\RQWKHEDVLVWKDWWKH\KDYHEHHQVHSDUDWHGIRUDWOHDVWVL[PRQWKV´134
The court began with the well-established family law presumption that
parents act in the best interests of their children.135 The D.P. court
DFNQRZOHGJHG WKDW JUDQGSDUHQW YLVLWDWLRQ GRHV KHOS DFKLHYH WKH VWDWH¶V
FRPSHOOLQJ LQWHUHVW LQ SURWHFWLQJ FKLOGUHQ¶V ZHOIDUH ZKHQ IDPLOLHV DUH
experiencing major disruptions such as abuse, neglect, drug and alcohol
abuse, mental illness, or abandonment.136 However, the court also found
that such an interest is substantially diminished where these disruptions
are not present and there has not been a reason to suspect that the parents
DUHXQILWRUDUHQRWDFWLQJLQWKHLUFKLOGUHQ¶VEHVWLQWHUHVWV137 The court did
not address the equal protection issue, presumably because an equal
protection analysis is not necessary after the statute has been found to be
unconstitutional under a due process analysis.138
For these reasons, the Pennsylvania Supreme Court held that Section
 YLRODWHG WKH SDUHQWV¶ GXH SURFHVV ULJKWV DV LW ZDV QRW QDUURZO\
tailored to serve a compelling state interest.139 The court concluded that
³WKHIDFWRID parental separation for six months or more does not render
WKH VWDWH¶V parens patriae interest sufficiently pressing to justify
SRWHQWLDOO\ GLVWXUELQJ WKH GHFLVLRQ RI SUHVXPSWLYHO\ ILW SDUHQWV´140 The
court reasoned that mere separation should not justify court intrusion in
custody matters, as some separated parents do not seek court involvement
in their family affairs, and the potential for reconciliation remains.141 In
these cases, it may be in the best interests of the children to be shielded
132. See id.
133. See id.
134. Id. at 214.
135. See 3DUKDP Y -5  86     ³>+@LVWRUically [the law] has
recognized that natural bonds of affection lead parents to act in the best interests of their
FKLOGUHQ´ 
136. See D.P., 146 A.3d at 214.
137. See id. at 214 (citing Conlogue v. Conlogue, 890 A.2d 691, 694 (Me. 2006)
³>6@RPHWKLQJPRUHWKDQWKHEHVWLQWHUHVWRIWKHFKLOGPXVWEHDWVWDNHLQRUGHUWRHVWDEOLVK
a compelling state interest . . . ´ 
138. See Reed, supra QRWH  DW  ³>7@KH 'XH3URFHss Clause offers the most
direct basis for challenging third-party visitation statutes . . . ´ 
139. See D.P., 146 A.3d at 216.
140. Id. at 215.
141. See id.
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from participation in court proceedings and the knowledge that the
government has intruded in their family lives.142 The court concluded that
³DQ\FRXUW-mandated association with such third parties [is rendered] more
LQWUXVLYHWRWKHSDUHQWV¶FRQVWLWXWLRQDOSUHURJDWLYHVthan in a context where
WKHSDUHQWVKDYHDOUHDG\LQYRNHGWKHFRXUW¶VRYHUVLJKW´143
While the D.P. FRXUWKHOGWKDWWKHSDUHQWV¶IXQGDPHQWDOULJKWVZHUH
infringed by Section 5325(2), the holding remains narrow and does not
invalidate Section 5325(2) in its entirety.144 Section 5325(2) provides
standing for grandparents in two separate situations: (1) where the parents
have been separated for six or more months, and (2) where the parents
have commenced and continued a dissolution proceeding.145 The D.P.
court insisted on severing the statute and refused to extend its finding of
unconstitutionality to the second part of the statute, involving divorcing
parents.146
However, Justice Baer and Justice Wecht each issued their own
opinion in D.P., concurring in part and dissenting in part.147 Both Justices
agreed with the majority that the first part of Section 5325(2) was an
XQFRQVWLWXWLRQDO LQIULQJHPHQW RI SDUHQWV¶ IXQGDPHQWDO ULJKWV KRZHYHU
both Justices further argued that Section 5325(2) should not have been
severed but should instead have been stricken in its entirety.148
,Q-XVWLFH%DHU¶VRSLQLRQKHDUJXHGWKDWWKHVHFRQGSDUWRI6HFWLRQ
5325(2) is unconstitutional because the state does not have a compelling
interest to which the statute may be narrowly tailored, as the harm children
VXIIHUDVDUHVXOWRIWKHLUSDUHQWV¶GLYRUFHRUVHSDUDWLRQLVQRWQHFHVVDULO\
rectified through increased visitation with their grandparents.149 Justice
Baer advocated for a requirement that grandparents show that they are
being denied visitation with their grandchildren and that the grandchildren

142. See id.
143. Id.
144. See id. at 216.
145. See id. ³>,@WLVSRVVLEOHIRUSDUHQWVZKRKDYHnot been separated for at least six
months to commence and continue a dissolution proceeding. Thus, the difficulties apparent
in the first half of [Section 5325(2)] do not imply that the second half . . . is also
SUREOHPDWLF´ 
146. See id. at 216±17; see also Ayotte v. Planned Parenthood of N. New Eng., 546
U.S. 320, 329 (2006) (explaining that a solution should be limited to the problem when
FRQIURQWLQJ D TXHVWLRQ RI D VWDWXWH¶V FRQVWLWXWLRQDOLW\ DQG WKDW WKH VWDWXWH¶V UHPDLQGHU
should be left intact when possible). For the Pennsylvania statute concerning severability,
see 1 PA. CONS. STAT.    ³7KHSURYLVLRQVRIHYHU\VWDWXWHVKDOOEHVHYHUDEOH
If any provision of any statute . . . is held invalid, the remainder of the statute . . . shall not
be affected thereby . . . ´ 
147. See D.P., 146 A.3d at 217±19 (Baer, J., concurring and dissenting); id. at 220±21
(Wecht, J., concurring and dissenting).
148. See id. at 217±221.
149. See id. at 217±19 (Baer, J., concurring and dissenting).
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will suffer harm as a result.150 He argued that grandparents should not be
SHUPLWWHG WR ³IRUFH SDUHQWV LQWR FRXUWWR OLWLJDWH WKHLU FXVWRG\ GHFLVLRQV
without pleading (and proving) the harm to the child necessary to justify
LQIULQJHPHQWRQDSDUHQW¶VIXQGDPHQWDOULJKW´151
-XVWLFH:HFKW¶VRSLQLRQ¶VGLVDJUHHPHQWZLWKWKHPDMRULW\¶VGHFLVLRQ
dealt with its distinction between separated parents and divorced
parents.152 Justice Wecht argued that the two should not be distinguished
merely on the grounds that divorced parents have already sought judicial
involvement by virtue of their dissolution proceedings, while separated
parents have not sought judicial involvement.153 +HDUJXHGWKDW³>W@KLVLV
a thin divergence upon which to rest a differential and consequential
FODVVLILFDWLRQRIIXQGDPHQWDOOLEHUW\LQWHUHVWV´154 because the distinction
between separated and divorced parents is opaque.155 He reasoned that
judicial interference in family life is not limited to cases with divorcing
parents, and that marital status is not a proxy for parental fitness.156 Finally,
Justice Wecht concluded that the entirety of Section 5325(2) fails both an
equal protection analysis and a due process analysis.157
Although the majority in D.P. refused to invalidate Section 5325(2)
in its entirety, the statute remains vulnerable to constitutional challenges
to the second half of Section 5325(2) under similar facts involving
divorcing parents.
III. ANALYSIS
While the Pennsylvania Supreme Court reached the correct result in
invalidating the first part of Section 5325(2) in D.P.,158 this Comment
advocates for an invalidation of Section 5325(2) in its entirety. Schmehl
should be overturned159 because using parental divorce as grounds for
judicial involvement in custody matters is an unconstitutional
governmental intrusion.160 This section will advocate for a complete
invalidation of Section 5325(2) in its entirety as a violation of both the

150. See id. at 219.
151. Id.
152. See id. at 220±21 (Wecht., J., concurring and dissenting).
153. See id. at 220.
154. Id.
155. See id.
156. See id. at 220±21.
157. See D.P., 146 A.3d at 220±21.
158. See id. at 216.
159. See Schmehl v. Wegelin, 927 A.2d 183, 188±90 (Pa. 2007) (holding that the
VWDWXWH¶V FODVVLILFDWLRQ ZKLFK JUDQWV VWDQGLQJ WR JUDQGSDUHQWVRI FKLOGUHQ ZLWKGLYRUFHG
parents, is narrowly tailored and does not violate the Equal Protection Clause).
160. See D.P., 146 A.3d at 217±19 (Baer, J., concurring and dissenting); id. at 220±21
(Wecht, J., concurring and dissenting).
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Due Process and Equal Protection Clauses, which will be consistent with
D.P.¶VUHDVRQLQJIRULQYDOLGDWLQJWKHILUVWKDOIRI  161
If Section 5325(2) remains severed, with the first half of the provision
invalidated and the second half untouched, the statute will continue to
allow grandparents and the state to unconstitutionally infringe on the
fundamental rights of divorced and divorcing parents. D.P. has opened the
door for constitutional challenges against the remainder of Section
5325(2) to be brought to the Pennsylvania Supreme Court.162 In the event
the Supreme Court hears such a case, it should invalidate Section 5325(2)
HQWLUHO\ DV ERWK D YLRODWLRQ RI GLYRUFHG SDUHQWV¶ GXH SURFHVV DQG HTXDO
protection rights.
A. Section 5325(2) Violates Divorced Parents’ Due Process Rights
It has been plainly established that Section 5325(2) implicates
SDUHQWV¶IXQGDPHQWDOOLEHUW\LQWHUHVWLQUDLVLQJWKHLUFKLOGUHQDVWKH\VHH
fit.163 The infringement of a fundamental right automatically triggers strict
scrutiny under the Due Process Clause of the U.S. Constitution.164
After determining that a fundamental right is being infringed, the first
step under a due process strict scrutiny analysis is to determine whether a
compelling state interest exists.165 7KH VWDWH¶V FRPSHOOLQJ LQWHUHVW LQ
Section 5325(2) is to diminish the harm experienced by children in nonintact families by fostering grandparent-grandchild relationships and
increasing contact between grandparents and their grandchildren.166 As
can be seen by the mountain of case law involving grandparent visitation
statutes, courts have accepted the valLGLW\ RI D VWDWH¶V LQWHUHVW LQ
³SURWHFWLQJ´FKLOGUHQ167 and it is undisputed that many children benefit

161. See id. at 205±17.
162. See id. at 217. The court in D.P. declared:
[A]ny such judgment should be left for a future controversy in which the issue is
squarely presented, the Court has the benefit of focused adversarial briefing, and
the Attorney General is apprised that the constitutional validity of the second half
of Section 5325(2) has been called into question and is given an opportunity to
defend it.
Id.
163. See id. at 208 (explaining that both parties agreed that the statute implicated a
fundamental right).
164. See D.P., 146 A.3d at 218 (Baer, J., dissenting); Hiller v. Fausey, 904 A.2d 875,
885 (Pa. 2006).
165. See D.P., 146 A.3d at 218 (Baer, J., dissenting); Hiller, 904 A.2d at 885±86.
166. D.P., 146 A.3d at 210.
167. See Hiller$GDW SURYLGLQJDEULHIVXPPDU\RIFDVHVUHFRJQL]LQJ³WKH
VWDWH¶VORQJVWDQGLQJLQWHUHVWLQSURWHFWLQJWKHKHDOWKDQGHPRWLRQDOZHOIDUHRIFKLOGUHQ´DV
a compelling state interest for purposes of a strict scrutiny analysis); see also Schmehl, 927
$GDW DSSO\LQJ³WKHparens patriae LQWHUHVWLQWKHFKLOG¶VZHOOEHLQJDQGKHLJKWHQHG
ULVNRIKDUPDULVLQJIURPWKHEUHDNGRZQRIDPDUULDJH´  HPSKDVLVDGGHG 
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greatly from developing strong ties with their grandparents.168 However,
WKH VWDWH¶V FRPSHOOLQJ LQWHUHVW RQO\ H[LVWV ZKHQ WKH FKLOGUHQ LQ WKHVH
families are experiencing harm; without some kind of harm, there is
QRWKLQJWR³SURWHFW´WKHPIURP169
The second and final step of the due process analysis involves
determining that the statute in question is narrowly tailored to a compelling
state interest.170 Again, Section 5325(2) does not satisfy this requirement.
7KHVHFRQGKDOIRI6HFWLRQ  ZKLFKLQIULQJHVRQGLYRUFHGSDUHQWV¶
IXQGDPHQWDOULJKWVLVQRWQDUURZO\WDLORUHGWRVHUYHWKHVWDWH¶VLQWHUHVWRI
protecting the wellbeing of children in non-intact families from harm,
because not all children in non-intact families experience harm.171 By
XVLQJ6HFWLRQ  WRRSHQWKHGRRUWROLWLJDWLRQRYHUFKLOGUHQ¶VEHVW
interests, the state ignores the presumption that, unless found to be unfit,
parents are acting in the best interests of their children.172 The United
States Supreme Court stated in Troxel:
[S]o long as a parent adequately cares for his or her children (i.e., is fit),
there will normally be no reason for the State to inject itself into the
private realm of the family to further question the ability of that parent
WR PDNH WKH EHVW GHFLVLRQV FRQFHUQLQJ WKH UHDULQJ RI WKDW SDUHQW¶V
children.173

,Q WKH LQWHUHVWV RI DGKHULQJ WR WKLV SUHVXPSWLRQ ³>FRXUWV@ FDQQRW
allow the State to use its power to impose its judgment that visitation may
be better for the grandchildren over the joint decision of two fit parents
ZKR KDYH GHWHUPLQHG WKDW WKH YLVLWDWLRQ VKRXOG QRW RFFXU´174 In these
cases, imposing a visitation or custody order on a family that does not want
one may GRPRUHKDUPWKDQJRRGWRWKHFKLOGUHQ¶VVHQVHRIVWDELOLW\DQG
unity in the midst of an already traumatic upheaval in their lives, such as
the divorce or separation of their parents.175
168. See generally AARP Brief, supra note 45 (describing the many benefits of strong
relationships between grandparents and grandchildren).
169. See D.P., 146 A.3d at 218±19 (Baer, J., concurring and dissenting) (advocating
IRU D VKRZLQJ RI KDUP EHIRUH SDUHQWV¶ ULJKWV DUH LQIULQJHG EHFDXVH ³µSURWHFWLQJ . . .
FKLOGUHQ¶LPSOLHVWKHUHLVVRPHWKLQJZHDUHSURWHFWLQJWKHPIURP´ 
170. See D.P., 146 A.3d at 218±19 (Baer, J., dissenting); Hiller, 904 A.2d at 886.
171. See Blixt v. Blixt, 774 N.E.2d 1052, 1075±82 (Mass. 2002) (Sosman, J.,
dissenting) (providing many examples of children with non-traditional, non-intact families
who are not suffering any kind of harm which necessitates judicial interference in the
IDPLO\¶VFustody matters).
172. See Parham v. J.R., 442 U.S. 584, 602±03, 624 (1979) (explaining the
presumption that parents make decisions that are in the best interests of their children,
which may be rebutted by a showing of parental unfitness).
173. Troxel v. Granville, 530 U.S. 57, 68±69 (2000).
174. Lulay v. Lulay, 739 N.E.2d 521, 534 (Ill. 2000).
175. See Brooks v. Parkerson, 454 S.E.2d 769, 773 (Ga. 1995) (finding little evidence
that children benefit from a grandparent-grandchild bond, and expressing conceUQWKDW³WKH
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On the other hand, there are children who would benefit greatly from
grandparent visitation who do not fall within the reach of the statute
because their parents are either not divorcing or were never married to
begin with. To be sure, there are plenty of children who live with both
parents and need stable relationships with their grandparents.176 Living
ZLWKDQGEHLQJUDLVHGE\³ERWKELRORJLFDOSDUHQWVGRHVQRWVHUYHWRLQVXODWH
DFKLOGIURPWUDXPDORVVRUJHQXLQHGLVUXSWLRQ´177
For these reasons, the statute is both too broad, as it provides
grandparent visitation standing for children with fit, but divorced, parents,
and too narrow, as it fails to provide grandparent visitation standing for
children with unfit, but married or cohabitating, parents. A statute that so
clearly misses its mark cannot be considered narrowly tailored, and
therefore violates the due process rights of divorced and divorcing
parents.178
B. Section 5325(2) Violates Divorced Parents’ Equal Protection
Rights
An equal protection analysis, while similar to the due process
analysis,179 is also appropriate for Section 5325(2) because the statute
creates a classification by distinguishing between families with divorced
parents and those with married or cohabitating, and now separated,
parents.180 While the Due Process Clause alone is enough to invalidate
Section 5325(2), the Equal Protection Clause can be used as a vehicle to
gain recognition from the courts that alternatives to the nuclear family,
such as single, widowed, and step-parent families, are valid and deserve
the same constitutional protections as nuclear families.181 This recognition
LPSDFWRIDODZVXLWWRHQIRUFHPDLQWHQDQFHRIWKHERQGRYHUWKHSDUHQWV¶REMHFWLRQFDQRQO\
KDYHDGHOHWHULRXVHIIHFWRQWKHFKLOG´ (DNHWWY(DNHWW6(G 1&&W
App. 2003) (finding that while court-mandated grandparent visitation could potentially
³SURGXFH D VWURQJHU JUDQGSDUHQW-grandchild relationship, it . . . could disrupt a stable
IDPLO\ZKHUHQRGLVUXSWLRQSUHYLRXVO\H[LVWHG´ 
176. See Blixt, 774 N.E.2d at 1082 (Sosman, J., dissenting).
177. Id.
178. See Commonwealth v. Scott, 878 A.2d 874, 880 (Pa. Super. Ct. 2005). The court
in Scott defined the narrowly tailored requirement by stating:
[A] regulation will not be invalid simply because a court concludes that the
JRYHUQPHQW¶V LQWHUHVW FRXOG EH DGHTXDWHO\ VHUYHG E\ VRPe less . . . restrictive
alternative; all that is required [to meet the narrowly tailored standard] is that the
means chosen not be substantially broader than necessary to achieve the
JRYHUQPHQW¶VLQWHUHVW
Id.
179. See Schmehl v. Wegelin, 927 A.2d 183, 187 n.5 (Pa. 2007) (acknowledging the
³VXEVWDQWLDORYHUODSLQWKHDSSOLFDWLRQRI´GXHSURFHVVDQGHTXDOSURWHFWLRQSULQFLSOHV 
180. See D.P. v. G.J.P., 146 A.3d 204, 220 (Pa. 2016) (Wecht, J., concurring and
dissenting).
181. See Reed, supra note 40, at 1541.
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of the equality of both traditional and non-traditional families is important
LQRUGHUWR³SUHYHQWVWDWHOHJLVODWXUHVIURPFUHDWLQJODZVOLNHQRQSDUHQWDO
[sic] visitation statutes that are based on outdated notions of how families
should be, rather than on current realities of how families actually
RSHUDWH´182
A strict scrutiny analysis under the Equal Protection Clause of the
U.S. Constitution183 is differentiated from a strict scrutiny analysis under
the Due Process Clause because when evaluating the former, the court asks
whether the classification within the statute, rather than the statute itself,
is narrowly tailored to serve a compelling state interest.184 In other words,
in order for Section 5325(2) to survive an equal protection analysis, the
court must find that the classification of parents by marital status is
necessary to protect the wellbeing of children by fostering grandparentgrandchild relationships.185
The Equal Protection Clause seeks to ensure that individuals who are
similarly situated are treated alike.186 However, because D.P. invalidated
the first part of Section 5325(2), which gave grandparents standing to seek
visitation and custody when parents were separated,187 the application of
5325(2) now leads to inequitable results for families in which the parents
RIWKHFKLOG³KDYHFRPPHQFHGDQGFRQWLQXHGDSURFHHGLQJWRGLVVROYHWKHLU
PDUULDJH´188 because similarly situated families will not be given the same
treatment under the law due to the minute factual differences between
separation and divorce.
Take, for example, a family with unmarried parents who cohabitated
DVDFRKHVLYHXQLWIRUWKHLUFKLOG¶VHQWLUHOLIH7KHSDUHQWVPD\SDUWZD\V
DQG DPLFDEO\ GLVWULEXWH SURSHUW\ DQG DVVHWV DQG WKH FKLOGUHQ¶V
grandparents will not have standing to file a petition for custody or
visitation under Pennsylvania law189 because no divorce proceeding will
be necessary. However, an identical family but with married parents would
be vulnerable to court interference in the form of court-ordered
grandparent visitation or custody solely on the grounds that they had been
married and are now divorcing. The result would be unequal treatment of

182. Id.
183. See Clark v. Jeter, 486 U.S. 456, 461 (1988) (explaining that a strict scrutiny
analysis, rather than a rational basis or intermediate scrutiny analysis, should be applied
where the statute implicates a fundamental liberty interest).
184. See D.P., 146 A.3d at 210.
185. See id.
186. See F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920) (stating that
XQGHUWKH(TXDO3URWHFWLRQ&ODXVH³DOOSHUVRQVVLPLODUO\FLUFXPVWDQFHGVKDOOEHWUHDWHG
DOLNH´ 
187. See D.P., 146 A.3d at 217.
188. See 23 PA. CONS. STAT. § 5325(2) (2010).
189. See id.
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similarly situated families, which is the kind of unequal treatment the
Equal Protection Clause seeks to prevent.190
As another example, the arbitrary nature of the D.P. FRXUW¶VVHYHULQJ
of Section 5325 can be illustrated by the facts of D.P.191 Separated couples,
like the parents in D.P., are now shielded from court intrusion for the
duration of their separation, but separation is rarely permanent and usually
culminates in either reunification or divorce.192 If the parents eventually
choose to dissolve their marriage, the invalidation of the first half of
Section 5325(2) would be moot.193 Even if the parents planned to continue
with the shared custody arrangement, the grandparents would immediately
qualify for standing to file for visitation by virtue of the fact that the
SDUHQWV¶VWDWXVVKLIWHGIURP³VHSDUDWHGIRUDSHULRGRIDWOHDVWVL[PRQWKV´
WR³FRPPHQFHGDQGFRQWLQXHGDSURFHHGLQJWRGLVVROYHWKHLUPDUULDJH´194
Sadly, if the grandparents in D.P. would file a second petition for
partial physical custody, the parents would be burdened with the choice to
either continue the litigation over the constitutionality of the gUDQGSDUHQWV¶
standing under the second part of Section 5325(2), or surrender the battle
over standing and proceed to court to litigate the merits of the dispute
EDVHG RQ WKH FKLOGUHQ¶V EHVW LQWHUHVWV SXUVXDQW WR 6HFWLRQ  F  195
The former option could become tremendously expensive if the parties
chose to litigate the matter through the state appellate courts a second time,
while the latter option would open the door for judicial interference into
their private lives, a result they have been fighting to avoid since the
commencement of the action in 2014.196 The fact that the parents in this
case would be treated very differently if they filed for divorce is only one
190. See F.S. Royster Guano Co., 253 U.S. at 415.
191. The parents in D.P., who had been separated for more than six months, mutually
decided to discontinue contact between their three children and their paternal grandparents,
who sought court-ordered visitation under Section 5325(2). See D.P., 146 A.3d at 205±07.
192. See CASEY E. COPEN ET AL., NAT¶L HEALTH STATS. REPS., FIRST MARRIAGES IN
THE UNITED STATES: DATA FROM THE 2006±2010 NATIONAL SURVEY OF FAMILY GROWTH
  KWWSVZZZFGFJRYQFKVGDWDQKVUQKVUSGI ³>0@RVWVHSDUDWHGZRPHQDQG
PHQPDGHWKHWUDQVLWLRQWRGLYRUFHIURPILUVWPDUULDJHZLWKLQ\HDUV´ see also MATTHEW
D. BRAMLETT & WILLIAM D. MOSHER, NAT¶L CTR. FOR HEALTH STATS., COHABITATION,
MARRIAGE, DIVORCE, AND REMARRIAGE IN THE UNITED STATES, 21±22 (2002),
https://www.cdc.gov/nchs/data/series/sr_23/sr23_022.pdf (citing statistics for the
likelihood of separation ending in divorce among various demographics).
193. The parents in D.P. finalized their divorce in May of 2016, four months before
the Supreme Court issued its appellate decision on the grandparent custody matter. See
Divorce Decree, Ponko v. Ponko, 16DO00293 (Pa. Ct. Com. Pl. May 24, 2016).
Essentially, the Supreme CouUW¶VKROGLQJZDVPRRWEHFDXVHLWGLGQRWH[WHQGWRGLYRUFHG
parents the same protections it extended to separated parents, and the D.P. parents were
divorced by the time the decision was issued. See id.
194. 23 PA. CONS. STAT. § 5325(2) (2010).
195. 23 PA. CONS. STAT. § 5328(c)(1) (2010) (providing the factors the court should
consider to determine when a party has standing under Section 5325(2)).
196. See D.P., 146 A.3d at 205.
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demonstration of how D.P.¶VVHYHUHGKROGLQJ\LHOGVDEODWDQWYLRODWLRQRI
the Equal Protection Clause.
IV. RECOMMENDATION
This Comment advocates for changes to the Pennsylvania
grandparent visitation law so the law complies with the Due Process and
Equal Protection Clauses of the Fourteenth Amendment of the U.S.
Constitution. To effectuate this change, the Pennsylvania Supreme Court
should find, upon appropriate challenge, Section 5325(2) to be
unconstitutional in its entirety. Preferably, the Pennsylvania legislature
should repeal and replace Section 5325(2) with a statute that requires a
showing of harm to the child before grandparents will be granted standing
to file for custody and visitation.
A. The Pennsylvania Supreme Court Should Invalidate Section
5325(2) in Its Entirety
A finding by the Pennsylvania Supreme Court that Section 5325(2)
violates the Due Process Clause would be consistent with its recent
precedent, as the logical extension of D.P.197 is that Section 5325(2)
deprives divorced parents of their fundamental rights in the same way it
deprives separated parents of their fundamental rights. Of course, the
Pennsylvania Supreme Court can only act in response to a challenge to the
constitutionality of Section 5325(2) on an appeal from a lower court ruling
in a pending case.198 Should such an appeal arise, the Pennsylvania
Supreme Court should declare Section 5325(2) unconstitutional.
Such a holding would also be consistent with precedent from other
jurisdictions.199 7KH6XSUHPH&RXUWRI,RZD¶VGHFLVLRQLQIn re Marriage
of Howard200 best illustrates the proper application of a due process
197. Id. at 215 (finding that the first part of Section 5325(2) deprived separated parents
of their fundamental rights because the statute was not narrowly tailored to a compelling
state interest).
198. Id. DW ³,WZRXOGEHSUHPDWXUH²and thus improper²to make a wide-reaching
constitutional declaration along these lines . . . [when] no challenge to the standing
requirements relative to divorced parents [has@EHHQUDLVHGRUEULHIHG´ 
199. See, e.g., Brooks v. Parkerson, 454 S.E.2d 769, 774 (Ga. 1995) (holding that the
state may only grant visitation to grandparents over the parentV¶REMHFWLRQVXSRQDVKRZLQJ
of harm to the child should such visitation be denied); Lulay v. Lulay, 739 N.E.2d 521, 534
,OO   KROGLQJ WKDW WKH JUDQGSDUHQW YLVLWDWLRQ VWDWXWH LQIULQJHV RQ WKH SDUHQWV¶
fundamental rights when both fit parents object to grandparent visitation); Steward v.
Steward, 890 P.2d 777, 782± 1HY   ILQGLQJ WKDW LW LV QRW LQ WKH FKLOG¶V EHVW
LQWHUHVWV WR JUDQW YLVLWDWLRQ WR D JUDQGSDUHQW RYHU WKH REMHFWLRQ RI WKH FKLOG¶V QDWXUDO
parents); Craig v. Craig, 253 P.3d 57, 64 (Okla. 2011) (holding that a showing of harm is
required before a court may compel a parent to relinquish custody and control of the child
to a third-party).
200. In re Marriage of Howard, 661 N.W.2d 183 (Iowa 2003).
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analysis to a statute permitting grandparent visitation in cases of
divorce.201 In Howard, the Supreme Court of Iowa held that a divorce
requirement in the grandparent visitation statute was unconstitutional, and
found that the Due Process Clause of the U.S. Constitution requires a
threshold finding of parental unfitness before visitation will be granted to
grandparents.202 The Iowa Supreme Court reasoned that the fundamental
interest of parents in making caretaking decisions is not diminished by
GLYRUFHDQGGLYRUFHDORQH³GRHVQRWPDNHSDUHQWVXQILWWRPDNHGHFLVLRQV
LQWKHEHVWLQWHUHVWRIWKHLUFKLOGUHQ´203 Because the statute failed to require
a finding of parental unfitness, the court concluded that it was not narrowly
tailored to a compelling state interest.204
However, a potential Pennsylvania Supreme Court holding that
Section 5325(2) violates the Equal Protection Clause would be
inconsistent with the precedent set in Schmehl v. Wegelin.205 As a result,
the Pennsylvania Supreme Court should overturn Schmehl so as to ensure
that Section 5325(2) complies with the mandates of equal protection. For
the reasons explained above, the majority opinion in Schmehl was wrong
at the time it was decided.206 Chief Justice Cappy was correct in his dissent
when he said WKDW³WKHIDFWRIGLYRUFHRUVHSDUDWLRQDORQHLVQRWDSUR[\
for determining which parents might cause their children harm.´207 Parents
are not inherently less fit to raise and make decisions for their children by
virtue of their marital status.208
Additionally, the factual distinction between separated parents and
divorced parents is miniscule, as evidenced by the Pennsylvania General
$VVHPEO\¶V FKRLFH WR JURXS WKHP WRJHWKHU LQWR RQH FDWHJRU\ ZLWKLQ
Section 5325.209 This grouping serves as evidence that, while the
compelling interest of the state remains virtually the same for both factual
scenarios, the stakes are vastly higher for families with divorced parents
because they are exposed to court imposition into their private lives under
the surviving portion of Section 5325(2), while similarly situated
separated parents are now protected from such an imposition after the
201. See id. at 187±92.
202. See id. at 192.
203. Id. at 188.
204. See id. at 192.
205. See Schmehl v. Wegelin, 927 A.2d 183, 190 (Pa. 2007) (applying an equal
protection strict scrutiny analysis and explaining that classifying parents by marital status
is valid).
206. See supra Part II.D.1.
207. Schmehl, 927 A.2d at 192 (Cappy, C.J., dissenting).
208. See id.
209. The statute separates the different factual categories providing standing to
grandparents into three distinct subsections. 23 PA. CONS. STAT. § 5325 (2010). The
provisions for standing for grandparents where the parents are divorcing and where the
parents are separated appear in a single subsection. Id. § 5325(2).
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holding in D.P. DQG DUH SUHVXPHG WR EH DFWLQJ LQ WKHLU FKLOGUHQ¶V EHVW
interests.210
Any argument that judicial interference is less of an imposition when
the parents have already begun divorce proceedings should be rejected.
First, divorce proceedings do not always implicate custody matters.211
Parents may file, negotiate, and finalize a divorce without ever raising the
issue of child custody. Second, individuals seek judicial intervention in
their lives for countless other reasons. Therefore, divorce proceedings
should not be set apart as the one kind of voluntary court proceeding that
constitutes an invitation for a judicial invasion into all other aspects of the
SDUWLHV¶IDPLO\OLYHV212 In his dissent in D.P., Justice Wecht argued:
Application of the divorced/separated dichotomy becomes problematic,
the distinction opaque. Every year, thousands of separated
Pennsylvanians seek court intervention, whether in support, in custody,
or in protection from abuse. Judicial involvement emphatically is not
limited to divorcing or divorced parents. No divorce filing is required for
entry into family court.213

In closing his dissent, Justice Wecht implored the legislature to
³>PRYH@EH\RQGDVVXPSWLRQVDQGELDVHVDJDLQVWGLYRUFHGSDUHQWVPRVWRI
whom strive in the face of adversity to EHWKHEHVWSDUHQWVWKH\FDQEH´214
B. The Pennsylvania Legislature Should Revise Section 5325(2) in
Order to Comply with the Due Process and Equal Protection
Clauses
,QOLJKWRI6HFWLRQ  ¶VYLRODWLRQRIWKH'XH3URFHVVDQG(TXDO
Protection Clauses of the U.S. Constitution, the Pennsylvania General
Assembly should repeal Section 5325(2) and replace it with a revised
statute that requires a showing of parental unfitness before grandparents
have standing to seek custody or visitation and a court may summon the
FKLOG¶VSDUHQWVWRPDNHDGHWHUPLQDWLRQRIWKHFKLOG¶VEHVWLQWHUHVWVXQGHU
Section 5328.215 Without a showing of parental unfitness, the statute
210. See D.P. v. G.J.P., 146 A.3d 204, 215 (Pa. 2016).
211. Divorce and custody are separate causes of action. While both actions may be
filed together, the filing of one action does not necessitate the filing of the other. See PA.
R. C. P. 1915.3(c) (providing the procedure for joining a claim for custody with a divorce
action).
212. See D.P., 146 A.3d at 220 (Wecht, J., dissenting).
213. Id.
214. Id. at 221.
215. Some states require the moving party to rebut the presumption that the parents are
DFWLQJLQWKHLUFKLOGUHQ¶VEHVWLQWHUHVWVSee, e.g., GA. CODE ANN. § 19-7-3 (1976) (granting
YLVLWDWLRQWRIDPLO\ PHPEHUVLIWKHSHWLWLRQHUSURYHV³E\FOHDUDQGFRQYLQFLQJHYLGHQFH
WKDWWKHKHDOWKRUZHOIDUHRIWKHFKLOGZRXOGEHKDUPHGXQOHVVVXFKYLVLWDWLRQLVJUDQWHG´ 
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continues to violate the Due Process Clause because it is not narrowly
tailored to a compelling state interest.216
To make a showing of parental unfitness, the statute should require
the grandparent to make a showing that the child is suffering harm or
would suffer harm if custody or visitation with the grandparent is denied.
The court in Howard explained why harm is a necessary element of the
constitutional analysis:
[S]ome form of harm to a child has traditionally been necessary under
the Due Process Clause to support interference by the state in this
sensitive area. . . . Harm not only has been the prevailing standard of
intervention, but it is most suitable in analyzing a grandparent visitation
statute. It is consistent with the essential presumption of fitness accorded
a parent and is stringent enough to prevent states from meddling into a
parental decision by simply making what it believes is a better
decision.217

Justice Baer strongly advocated for the requirement of a showing of
harm in his D.P. dissent.218 -XVWLFH%DHUDUJXHGWKDW6HFWLRQ  ³LV
unconstitutional on its face because it is not narrowly tailored in that it
allows for grandparents to force parents into court to litigate their custody
decisions without pleading (and proving) the harm to the child necessary
WR MXVWLI\ LQIULQJHPHQW RQ D SDUHQW¶V IXQGDPHQWDO ULJKW´219 Requiring a
showing of harm wouOGUHVROYH-XVWLFH%DHU¶VFRQFHUQE\HQVXULQJWKDW
LQIULQJHPHQW RQ WKH SDUHQW¶V IXQGDPHQWDO ULJKW LV QHFHVVDU\ WKHUHE\
satisfying a due process strict scrutiny analysis.220
$GGLWLRQDOO\LQRUGHUWRUHPHG\WKHSUHVHQWVWDWXWH¶VHTXDOSURWHFWLRQ
violation, the Pennsylvania General Assembly should eliminate
classifications based on marital status in its grandparent visitation statute.
To satisfy an equal protection strict scrutiny analysis, the classification
within the statute must be necessary to achieve the VWDWH¶V FRPSHOOLQJ
interest.221 For the reasons explained above, a classification based on
PDULWDOVWDWXVGRHVQRWDFKLHYHWKHVWDWH¶VLQWHUHVWLQSURWHFWLQJFKLOGUHQ222
,Q-XVWLFH:HFKW¶VGLVVHQWLQD.P.KHVWDWHG³,ILQGXQWHQDEOHDQG
archaic [a] holding that divorce, without more, suffices to permit outside
216. See In re Marriage of Howard, 661 N.W.2d 183, 191± ,RZD   ³7KH
failure of the statute to give the presumption of fitness to parents renders it unconstitutional
RQLWVIDFH´ 
217. Id. at 189±90.
218. D.P., 146 A.3d at 217±19.
219. Id. at 219.
220. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 16±17 (1973)
(defining the due process strict scrutiny analysis).
221. See D.P., 146 A.3d at 210.
222. See supra Part II.D.3; see also D.P., 146 A.3d at 220±21 (Wecht, J., concurring
and dissenting).
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intervention in the child-UHDULQJ GHFLVLRQV RI RWKHUZLVH ILW SDUHQWV´223
-XVWLFH :HFKW IXUWKHU DUJXHG WKDW ³>W@R PDLQWDLQ >WKH FODVVLILFDWLRQ@ RI
Section 5325(2) is to deny societal reality, to consign roughly half the
population to second-class status, and to stigmatize these citizens and their
FKLOGUHQ´224 Eliminating a classification based on marital status would
ensure that the new legislation does not unconstitutionally discriminate
between intact and non-intact families.
V. CONCLUSION
As our society continues to evolve and accept more non-traditional
family structures,225 it is imperative that our laws evolve to accommodate
these changes by treating all families equally and fairly. The Pennsylvania
Supreme Court did so in D.P. by invalidating part of Section 5325(2).226
However, by limiting its holding to only the first part of Section 5325(2),
the Supreme Court permitted the remaining portion of Section 5325(2) to
stand, thereby subjecting divorcing parents to disparate treatment in
grandparent visitation and custody actions.227 The remaining portion of the
statute continues to stand in violation of the Due Process and Equal
Protection Clauses of the Fourteenth Amendment.228
7KH 3HQQV\OYDQLD 6XSUHPH &RXUW¶V KROGLQJ LQ D.P. invites further
litigation over the remaining portion of Section 5325(2).229 Therefore, in
the event that the court hears a relevant case, it should invalidate Section
5325(2) completely.230
Invalidating Section 5325(2) would be consistent with the due
process analyses of Pennsylvania courts and other jurisdictions, but would
also require the court to overturn its equal protection analysis in
Schmehl.231 $OWHUQDWLYHO\ 3HQQV\OYDQLD¶V OHJLVODWXUH VKRXOG UHYLVH WKH
statute to (1) require a showing of harm so the statute complies with the
Due Process Clause, and (2) eliminate the classification based on marital
status to comply with the Equal Protection Clause.232 By so doing,
3HQQV\OYDQLD¶V JUDQGSDUHQW YLVLWDWLRQ UXOH ZLOO QR ORQJHU DOORZ IRU WKH
disparate treatment of non-intact families in grandparent visitation and
custody actions.
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